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Court File No.: CV-17-11846-00CL
ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C.
1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SEARS
CANADA INC., 9370-2751 QUEBEC INC., 191020 CANADA INC., THE CUT INC., SEARS
CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM
COMMERCE LABS INC., INITTUM TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741
CANADA INC., 10011711 CANADA INC., 1592580 ONTARIO LIMITED, 955041

ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC., AND 3339611 CANADA
INC.

Applicants

NOTICE OF CROSS-MOTION
(Returnable September 20, 2018)

Sears Canada Inc. (Sears Canada), together with FTI Consulting Canada Inc., in its
capacity as Court-appointed monitor (the “Monitor”) in the proceedings of the Applicants
pursuant to the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. ¢-36, as amended (the
“CCAA”), will make a cross-motion to a Judge of the Ontario Superior Court of Justice
(Commercial List), on September 20, 2018 at 10:00 a.m., or as soon thereafter as the motion can

be heard, at 330 University Avenue in the City of Toronto, Ontario.
PROPOSED METHOD OF HEARING: The motion is to be heard orally.
THE MOTION IS FOR:

1 An Order appointing the Honourable Justice James Farley, James Farley Mediation and

Arbitration Services, as arbitrator to determine the Current Value of the Newmarket Property (as
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those terms are defined below) pursuant to Section 12(d)(ii) of an Option Agreement made as of
January 21, 1994 between Sears Canada (as successor and assignee) and Oxford Properties
Group, OPGI Management Limited, Oxford Properties Retail Holdings II Inc. and CPPIB Upper
Canada Mall Inc. (collectively, “Oxford”) (as successors and assignees), as amended (the

“Option Agreement”):

2 An Order directing the Honorable Justice James Farley to determine, jointly with the
issues raised in the arbitration, Oxford’s claims as raised in this CCAA proceeding in connection
with the Newmarket Property (as defined below) and set out in Oxford’s notice of dispute dated
August 24, 2018 (the “Notice of Dispute”), and the validity and quantum of any set-off or other
deductions to the amount payable to Sears Canada under the Option Agreement resulting from

these claims;

3 In the alternative, an Order directing that Justice Hainey, or such other judge of the
Commercial List who may be available, shall determine all issues relating to the Option
Agreement, Notice of Dispute, and the validity and quantum of any set-off or other deductions to

the amount payable to Sears Canada under the Option Agreement concurrently; and
4 Such further and other relief as this Court may deem just.
THE GROUNDS FOR THE MOTION ARE:

1 On June 22, 2017, the Applicants in these proceedings sought and obtained an initial
order (as amended and restated on July 13, 2017, the “Initial Order”) under the Companies’

Creditors Arrangement Act (Canada) (the “CCAA”);
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2 The Initial Order, among other things, appointed FTT Consulting Canada Inc. as Monitor

of the Applicants in the CCAA proceedings;
Agreements in Respect of the Newmarket Property

3 Sears Canada is the registered owner of the building and property municipally known as
17600 Yonge Street, located in Newmarket, Ontario (the “Newmarket Property”). Sears
Canada formerly operated a full-line department store on the Newmarket Property which has

been vacant since early 2018,

4 Sears Canada (as successor and assignee) is party to an operating agreement dated July
25, 1973 (the “Operating Agreement”) with Oxford (as successor and assignee), the registered
owner of the neighboring lands comprising the regional shopping centre known as Upper Canada

Mall, in respect of the Newmarket Property;

5 The Operating Agreement provided Oxford with a right of first refusal to purchase the
Newmarket Property at the price and upon the terms and conditions contained in any offer
received by Sears Canada that Sears Canada is willing to accept, by written notice to Sears

Canada, within 15 days of receipt of notice of any offer;

6 Sears Canada (as a successor and assignee) is also party to the Option Agreement with

Oxford (as a successor and assignee) in respect of the Newmarket Property;

7 Pursuant to the Option Agreement, Oxford was provided with an option to purchase the
Newmarket Property if the Newmarket Property is not operated as a department store by Sears
Canada for a period of 91 consecutive days (the “Option”) for a purchase price calculated in

accordance with Sections 11 and 12 of the Option Agreement;
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Agreement of Purchase and Sale

8 On June 13, 2018, as a result of the Court-approved sales process in these CCAA
proceedings, Sears Canada entered into an agreement of purchase and sale with 1979353 Ontario
Inc. for the sale of the Newmarket Property. The agreement was expressly made subject to

Oxford’s right of first refusal and option;

9 On June 14, 2018, Sears Canada provided Oxford with notice of the agreement of

purchase of sale and that Oxford’s right of first refusal under the Operating Agreement was

triggered;
10 Oxford elected not to exercise its right of first refusal;
11 Instead, on June 29, 2018, Oxford provided notice of its exercise of its Option;

Purchase Price and Current Value under the Option Agreement

12 Pursuant to Section 11 of the Option Agreement, the Option exercise price in respect of
the Newmarket Property is stated to be “a purchase price equal to the Current Value thereof ...

subject to all usual and appropriate adjustments”;

13 Section 12 of the Option Agreement provides that the parties are to attempt to reach
agreement on Current Value following notice of exercising the Option. If agreement cannot be

reached within 7 days, each party may appoint an appraiser to determine Current Value;

14 Pursuant to section 12(d) of the Option Agreement, if the appraisals are within 5% of

each other, Current Value is the average of those appraisals. Otherwise, the Current Value is to
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be determined in accordance with the terms of the Option Agreement by a single arbitrator

appointed by agreement of the parties or pursuant to court order;

15 The parties could not reach agreement on Current Value. The parties accordingly
obtained appraisals, which were more than 5% apart, thus triggering the arbitration clause under

the Option Agreement;
Other Purported Liabilities in Respect of the Newmarket Property

16 By proof of claim dated March 2, 2018 (the Proof of Claim), Oxford submitted claims

against Sears Canada in the context of this CCAA proceeding;

17 The Proof of Claim included, among things, the following restructuring claims relating to

the Newmarket Property:

(a) A claim for $1,821,178 in respect of alleged site work and repair costs on the
Newmarket Property pursuant to the Operating Agreement, approximately $1.77

million of which relates to parking lot repairs; and

(b) A claim for $5,596,026 in respect of the present value of lost annual common area

maintenance and promotion fund contributions under the Operating Agreement.

18 These claims were rejected by the Monitor’s Notice of Revision or Disallowance dated

July 27, 2018 (the “NORD”);

19 In response, Oxford submitted its Notice of Dispute in respect of claims in the amount of

$7,397,241;
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20 The Notice of Dispute was made “expressly without prejudice to all rights of [Oxford]
pursuant to (i) the provisions of the Option Agreement, including as it relates to the closing of

the APA; and (ii) Section 21 of the CCAA”;

The Disputes are Inextricably Linked

21 The determination of the Current Value of the Newmarket Property, on the one hand, and

the disputes set out in the Notice of Dispute are inextricably linked:

(a) The Option Agreement provides that at closing “all amounts due by Sears to
[Oxford] or by [Oxford] to Sears in respect of the [Newmarket Property] shall be

settled and set-off or paid in full”;’

(b) The Option Agreement further provides that Oxford “shall assume, from and after
the Closing, all liabilities and obligations of Sears in connection with the

[Newmarket Property] being acquired”; and

(c) By referencing Section 21 of the CCAA, which addresses a claimant’s rights of
set-off, in the Notice of Dispute, Oxford apparently intends to assert a right of set-
off in respect of the amounts claimed under the Notice of Dispute against the

amounts payable under the Option Agreement;

22 In order for any transaction to be completed in respect of the Option, the following issues
must be determined: (i) the Current Value of the Newmarket Property; (ii) whether there are any
valid and enforceable rights of set-off in the context of these CCAA proceedings; and (iii) if
valid, the quantum of such set-offs. Subsequently, the entire transaction must be brought to the

CCAA Court for approval;
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23 For the sake of efficiency and consistency, these issues should be determined together
and not in a piecemeal fashion. Separate proceedings to determine these interrelated issues
would result in additional cost and delay. In addition to costs associated with litigation, Sears
Canada incurs monthly carrying costs of approximately $107,000, incurred on the first day of
each month, in respect of the Sears Lands. Delay and inefficiencies in this process materially

prejudice the creditors of Sears Canada;

24 Accordingly, Sears Canada and the Monitor seek to have: (i) the Honourable Justice
Farley, James Farley Mediation and Arbitration Services, appointed as the arbitrator to determine
the issues of Current Value and; (ii) the Honourable James Farley directed to concurrently
determine the validity and quantum of the claims asserted in Oxford’s Notice of Dispute and any

set-off rights that may be asserted in the context of the CCAA proceedings;

25 As an experienced arbitrator, a former Commercial List Judge, and the Claims Officer
appointed pursuant to the Claims Procedure Order dated December 8, 2017, Justice Farley is
uniquely situated to determine these issues, which involve the resolution of an arbitral dispute, a

claims dispute, and a set-off dispute in a CCAA context;

26 Further, the sale of the Sears Lands pursuant to the Option Agreement will ultimately
require approval of the Court. Accordingly, the sales terms, including the Current Value and the
validity and amount of any set-off or adjustments, remains a CCAA matter, notwithstanding any
arbitration. Justice Farley is best positioned to address the significant areas of overlap between

this CCAA process and the issues to be determined in the arbitration;

27 In the alternative, Sears Canada and the Monitor seek directions that Justice Hainey, or

such other judge of the Commercial List who may be available, shall determine all issues relating
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to the Option Agreement, Notice of Dispute, and the validity and quantum of any set-off or other

deductions to the amount payable to Sears Canada under the Option Agreement concurrently;

and

28

permit.

Such other and further grounds as counsel may advise and this Honourable Court may

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

1 Affidavit of Philip Mohtadi, affirmed September 10, 2018;

2 The 23" Report of the Monitor dated September 10, 2018; and

3 Such further and other evidence as counsel may advise and this Court may permit.

September 10, 2018
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Court File No. CV-17-11846-00CL

Ontario
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., 9370-2751
QUEBEC INC., 191020 CANADA INC., THE CUT INC,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES INC., INITITUM COMMERCE LABS INC., INITITUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA INC., AND 3339611
CANADA INC.

APPLICANTS

AFFIDAVIT OF PHILIP MOHTADI
(Affirmed September 10, 2018)

(Motion for Appointment of the Honourable Justice James Farley as Arbitrator and other
Ancillary Relief related to the Newmarket Property)

I, Philip Mohtadi, of the City of Toronto, in the Province of Ontario, AFF IRM

AND SAY:

1. I am the General Counsel and Corporate Secretary of the Applicant Sears

Canada Inc. (“Sears Canada”). [ am also a director of each of the other Applicants. As such,

I have personal knowledge of the matters deposed to in this Affidavit. Where I have relied on
other sources for information, I have specifically referred to such sources and believe them to
be true. In preparing this Affidavit, I have consulted with legal, financial and other advisors
to Sears Canada, members of the senior management team of Sears Canada, and

representatives of FTI Consulting Canada Inc. (“FTI” or the “Monitor”) and its counsel.

11
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2. This Affidavit is in support of the joint cross-motion brought by the
Applicants and the Monitor seeking an Order (i) appointing the Honourable Justice James
Farley, James Farley Mediation and Arbitration Services, as arbitrator to determine the
“Current Value” of the Newmarket Property (as defined below) pursuant to section 12(d)(ii)
of an Option Agreement made as of January 21, 1994 between Sears Canada and Regional
Shopping Centres Limited, as amended (the “Option Agreement”), and (ii) providing
directions in respect of the determination of certain ancillary issues related to the Newmarket

Property.

3. This Affidavit is also in response to the motion brought by Oxford Properties
Group and OPGI Management Limited, together with Oxford Properties Retail Holdings Il
Inc. and CPPIB Upper Canada Mall Inc. (collectively, “Oxford”), seeking the appointment

of John A. Keefe as arbitrator to determine the Current Value under the Option Agreement.

4, I am advised by the Monitor that it will be filing a Monitor’s Report in

support of the joint cross-motion.

Background

5. Sears Canada is the registered owner of the building and property municipally
known as 17600 Yonge Street, located in Newmarket, Ontario (the “Newmarket
Property”). Sears Canada formerly operated a full-line department store on the Newmarket

Property which has been vacant since early 2018.

6. The Newmarket Property is subject to an operating agreement (the
“Qperating Agreement”) between Simpsons-Sears Properties Limited and Simpsons-Sears

Limited and Regional Shopping Centres Limited, dated July 25, 1973, as assigned from time

12
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to time. Under the Operating Agreement, Oxford, which is the registered owner of the
neighboring lands comprising the regional shopping centre known as Upper Canada Mall
(the “Upper Canada Mall”), has a right of first refusal (the “ROFR”) to purchase the
Newmarket Property at the price and upon the terms and conditions contained in any offer
received by Sears Canada, which Sears Canada is willing to accept. The ROFR is exercisable
by giving written notice to Sears Canada within 15 days of receipt of notice of any such
offer. Under the Operating Agreement, the ROFR was to expire on July 24, 2018. A copy of

the Operating Agreement (with amendments) is attached as Exhibit “A” to this Affidavit.

7. The Newmarket Property is also subject to the Option Agreement. Under the
Option Agreement, the counterparty (now Oxford) has an option to purchase the Newmarket
Property if the Newmarket Property is not operated as a department store by Sears Canada
for a period of 91 consecutive days (the “Option”). The Option was also scheduled to expire
on July 24, 2018. A copy of the Option Agreement is attached as Exhibit “B” to this

Affidavit.

8. As a product of the Courtfapproved sale process in these CCAA Proceedings,
on June 13, 2018, Sears Canada entered into an Agreement of Purchase and Sale with
1979353 Ontario Inc., an affiliate of Liberty Developments (“Liberty”), to sell the
Newmarket Property (the “Liberty APS”). The Liberty APS was subject to Oxford’s ROFR
and Option. Oxford had earlier submitted an offer to purchase the Newmarket Property,

which offer was rejected by Sears Canada.

9, On June 14, 2018, Sears Canada contacted Oxford to notify it of the

transaction with Liberty and provided Oxford’s counsel with a copy of the Liberty APS.

13
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This triggered the 15-day notice period (the “ROFR Notice Period”) for Oxford to decide

whether or not to exercise the ROFR.

10. On June 19, 2018, Oxford brought a motion for an order seeking a
determination as to whether the Liberty APS constituted a “bona fide offer” that triggered

Oxford’s rights under the ROFR.

11. After several court attendances and the production of a significant amount of
information to Oxford by Sears Canada and the Monitor, Oxford advised that it would
withdraw its motion on the condition that no costs be sought against Oxford. The Monitor

and Sears Canada agreed, and the motion was withdrawn.

12. On June 28, 2018, the day before the ROFR Notice Period was set to expire,
Oxford wrote to Sears Canada and the Monitor seeking a 9:30 AM chambers appointment the
following day in order to seek an extension of the ROFR Notice Period. At the 9:30 AM

appearance on June 29, the Court refused to extend the ROFR Notice Period.

13. Late in the afternoon on June 29, 2018, Oxford advised Sears Canada that it
was pot exercising the ROFR, but instead was exercising its Option to Purchase the
Newmarket Property under the Option Agreement. A copy of Oxford’s Notice of Intent to
Exercise the Option (the “Option Notice”), together with the covering letter, is attached as

Exhibit “C” to this Affidavit.

Option Process

14. The Option Agreement sets out the following process for the determination of

the Current Value (as defined therein) of the Newmarket Property. In summary:

14



(a)

(b)

(d)

(e)

®

)

-5-

following receipt of the Option Notice, Sears Canada and Oxford are to
attempt, for a period of seven days, to reach agreement as to the Current Value

of the Newmarket Property;

if the parties cannot agree on the Current Value within such time period, each
of them is entitled to appoint an arm’s length and accredited appraiser with
experience in appraising and qualified to appraise regional shopping centres in

Canada;

each appraiser is then required to report its determination of the Current Value

of the Newmarket Property in writing within thirty days after its appointment;

if the appraisal reports do not agree on the Current Value, Sears Canada and

Oxford, acting in good faith, are to attempt to agree on the Current Value;

if Sears Canada and Oxford are unable to agree on the Current Value, then:

if the lower appraisal is within 5% of the higher appraisal, the Current

Value is the average of the two appraisals; or

(ii) if clause (i) does not apply, Current Value is to be determined by a single

arbitrator chosen by Sears Canada and Oxford (or failing agreement on the

choice of arbitrator, by a judge of the Ontario Superior Court of Justice);

the arbitrator, acting in accordance with the Option Agreement and in its
discretion, is then required to determine the Current Value, but that
determination may not be less than the lower appraisal and not more than the

higher appraisal; and

15
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() in the absence of fraud, the decision of the arbitrator is binding on the parties

and not appealable.

15. The Option Agreement further provides that, at the closing of the sale of the
Newmarket Property, the purchase price (in an amount equal to the Current Value) payable
to Oxford will be subject to the usual adjustments and less the amount of any other liens,
financial encumbrances and work orders that have not been removed on the closing and all
amounts due by Sears Canada to Oxford or by Oxford to Sears Canada in respect of the

Upper Canada Mall and the Newmarket Property will be settled and set-off or paid in full.

Sears Canada and Oxford are Unable to Agree on Current Value

16. Following receipt of the Option Notice, Sears Canada and Oxford attempted
to agree on the purchase price of the Newmarket Property, including Current Value. No
agreement could be reached. Accordingly, each party retained a qualified appraiser and the
appraisers delivered their reports on August 13, 2018. The appraisal reports did not agree on

the Current Value and were not within 5% of one another.

17. At the request of the Monitor and with the support of Sears Canada, the
parties and their counsel met on August 24, 2018 to try to agree on Current Value and related
matters. At the meeting, Oxford made a without prejudice offer, which Sears Canada and the
Monitor said they would consider. Sears Canada and the Monitor advised that they needed
some time to discuss the offer with the Owned Real Estate Consultation Parties who had
signed confidentiality agreements allowing them to participate in the sale process for Sears
Canada’s owned real estate assets. This was consistent with the process followed by the

Applicants when offers were received on all other owned properties.

16
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18. Before Sears Canada and the Monitor had a chance to get back to Oxford with
a response, and with no prior warning or communication, Oxford served a motion record on
August 29, 2018 seeking to have Mr. John Keefe appointed as arbitrator to determine Current
Value of the Newmarket Property. A copy of the email dated August 29, 2018 attaching a

copy of Oxford’s motion record is attached as Exhibit “D” to this Affidavit.

19. Sears Canada, through the Monitor’s counsel, had two weeks earlier advised
Oxford that the Honourable Justice James Farley was its nominee to act as the arbitrator. A
copy of the email from Evan Cobb dated August 15, 2018 is attached as Exhibit “E” to this

Affidavit.

Directions Needed in Respect of Newmarket Property

20. There are several important and interrelated issues related to the Option
Agreement and the Newmarket Property that need to be determined in order to conclude a
sale of the Newmarket Property to Oxford and take the transaction to court for approval
pursuant to section 36 of the CCAA, thereby bringing finality to the estate in respect of this

asset. These include:
(a) determination of Current Value of the Newmarket Property;

(b) the amount of Oxford’s claim against Sears Canada in respect of the
Newmarket Property, which I understand from the Monitor is the subject of
several claims filed by Oxford in the CCAA claims process for the Newmarket

Property that need to be resolved,;

17
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(c) determination of whether all or a portion of Oxford’s claim against Sears
Canada is capable of being set off against the purchase price (in an amount

equal to the Current Value) under the Option Agreement; and

(d) the effect of the CCAA proceedings with respect to any claim of set off.

Justice Farley is Qualified to Serve as Arbitrator and to deal with the Ancillary
issues other than Court Approval
21. Sears Canada and the Monitor have brought a joint cross-motion to appoint

the Honourable Justice James Farley to act as arbitrator to determine the Current Value of the
Newmarket Property and for directions for Justice Farley to deal with the above-noted

ancillary issues.

22. Justice Farley is a former judge of the Superior Court of Justice, and spent
many years sitting on the Commercial List as a CCAA Judge. He is one of two former
judges appointed by this Court as a Claims Officer in these CCAA Proceedings. As such, it
is Sears Canada’s view that Justice Farley is uniquely qualified and positioned to handle all
aspects of the dispute relating to the Newmarket Property. Justice Farley currently serves as a

mediator and arbitrator with James Farley Mediation and Arbitration Services.
23. Oxford does not agree to the appointment of Justice Farley.

24, Even though the Option Agreement is silent as to how disputes other than
Current Value should be adjudicated, where resolution of those disputes ultimately bears on
the price Sears Canada is to receive for the Newmarket Property, it is entirely sensible in the

current circumstances, and fair to both parties, to have all these matters resolved by one
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qualified person. Sears Canada is strongly of the view that the best person for that role is Mr.

Justice Farley.

Need for Efficient and Cost-Effective Arbitration Process

25. From the perspective of Sears Canada, it is imperative that the process to
determine the Current Value of the Newmarket Property and the other interrelated issues, all
of which are necessary to allow Sears Canada to conclude a sale of the Newmarket Property
to Oxford, be timely, efficient and cost-effective. Having one proceeding before one
arbitrator will satisfy those imperatives; some other alternative will not. To illustrate: the
ongoing occupancy costs of the Newmarket Property are approximately $107,000 per month.
It has now been almost three months since Sears Canada signed the Liberty APS and
provided its ROFR notice to Oxford, and over two months since Oxford provided its Option

Notice to Sears Canada and the Monitor.

26. In the opinion of Sears Canada, a single process run by the Honourable Justice
Farley will be the most efficient, fair, expedient and cost-effective path to resolving the
issues concerning the Newmarket Property. It will avoid a multiplicity of proceedings
dealing with the same subject matter, and the risk of inconsistent results. It is my

understanding that the Monitor shares this view.

AFFIRMED BEFORE ME at the City
of Toronto, on the 10" day of

September, 2018. D N\ Yo
yﬂf </ Philip Mohtadi
/ > -
ya

Commissioner for taking Affidavits
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THIS IS EXHIBIT “A” REFERRED TO IN THE
AFFIDAVIT OF PHILIP MOHTADI, AFFIRMED BEFORE ME
THIS 10" DAY OF SEPTEMBER, 2018.

; ~

A Commissioner for taking Affidavits, etc.
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OPERATING AGREEMENT - -
THIS AGREIMENT made the 25th day of July s A.D. 1973,
BETWEEN: REGIONAL SHOPPING CENTRES LIMITED,

& company incorporated under the laws

of Ontario,

hereinafter called "REGIONAL"
OF THE FIRST PART
- and - SIMPSONS-SEARS PROPERTIES LIMITED,
a company incorporated under the laws
of Canada, :
hereinafter called "SIMPSONS-SEARS'
OF THE SECOND PART
- and - SIMPSONS-SEARS LIMITED,
a company incorporated under the laws
of Canada,
hereinafter called ""SIMPSONS-SEARS LIMITED"
OF THE THIRD PART

WITNESSETH THAT:

WHEREAS Regional is the owner of approximately forty point five
m’ne six (40.596) acres of land in the Town of Newmarket more particularly
described as Parcels 1 and 2 in Schedule "A" attached hereto and ss designa-
ted on the plan of survey annexed as Schedule “C'' hereto. Parcel 1 in
Schedule "A" contains approximately twenty-six point two three one (26.231)
acres and is designated on Schedule "C" as the "Regional Lapds", and Parcel
2 in Schedule VA" contains approximatel} fourteen point three six five
(14.365) acres and is designaved an Schedule "C" as the "Regional Reserved
Lands"; ‘

AND WHEREAS Simpscons-Sears is the owner of approximately sixteen
(16) acres of land more particularly described as Parcels 3 and 4 in Schedule
“A" and designated on the plan of survey ammexed as Schedule "C". Parcel 3

in Schedule "A" contains approximately eleven point one seven nine (11.179)
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actes and is designated on Schedule "C" as the "Simpsons-Sears Lands”, and
parcel 4 in Schedule “A" contains approximately four point eight two one
(4.821) acres and is designated on Schedule "C" as the "'Simpsons-Sears
Reserved Lands"; |

AND WHEREAS the Simpsons-Sears Lands are to be occupied by

Simpsons-Sears Limited or its approved transferee as herein provided

-for a department store and austomotive centre;

AND WHEREAS the Regional Lands are to be developed in conjinction

with the Simpsons-Sears Lands as a regional shopping centrs to include a
second department store and facilities for offices, service and other

retail outlets;

AND WHEREAS the Simpsons-Sears Lands and the Regional Lands
are together intended to comprise a regional shopping centre to be ko
as "Upper Canada Mall” (herein referred to as the “Shopping Centre”);

AND WHEREAS the basic configuration of the Shopping Ceuntre,
including the location of buildings, parking areas and access to be
constructed initially thereon is shown on the plan (herein referred to

as the "Site Plan") attached as Schedule "B";

AND WHEREAS the parties heretp, in consideration of their
respective Covenants and agreements herein, have entered into this agree-
ment, to be known as "this agreement" ‘for the purpose of providing
that the Simpsons-Sears Lands snd the Regional Lands will be maintained
and operated during the term of this sgreement to the mutual advantage
of the parties as mne regional shopping centre;

NOW THEREFORE the parties hereto have agreed ss follows:

e
i

(A
PP isoi
i et g
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1. DEFINITIONS

1.01 "Gross Rentable Floor Area" mesns the size of such area
measured from the outside surface of the exterior walls, doors and
windows (including walls, doors and windows separating such premises
from any mall) and from the centre lins of all interior walls separating
such premises from adjacent premises, but shall exclude the mall and other
space intended for common use, ared used exclusively for warehousing,
loading docks and outdoor selling areas.

1.02 "Mall" means the enclosed Mall located om Regional Lands and
as shown on the Site Plan attached hereto as Schedule “'B'.

1.03 "Official Opening Date” mesms the date selected by Regional
with the approval of Simpsans-Sears, not to be unreasangbly withheld,
as the opening date of the Shopping Centre for business to the public.
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2. EFFECTIVE DATE AND TERM OF AGREEMENT

2.01 This agreement shall became effective and binding upon the

parties hereto and their successors and assigns on the date of this agree-
ment, and all rights and benefits thereby created shgll nm fram such

date until temminated ss herein provided except for those rights mnd
benefits which are expressly provided to survive such termination pursuant
to subclauses 7.02{d), 7.02(e) and clause 12.05.

2.02 This agreement may only be teminated:

(a) pursuant to the provisions of Clauss 16; or

(b) by election of amy of the parties hereto anly by written
notice of termination givem by the party electing to temminate

to each of the other parties to this agreement, stipulating a
termination date (which shall be no sooner than two (2) years
after the date upon which notice is given, nor sooner than thirty-
five (35) years from the date of this sgreement).

3. DEVELOPMENT SCHEDULE

3,01 Regional covenants that it will proceed expeditiously with the,
construction to be carried out by it on the Regional Lands and will use
its best efforts to complete construction in order to open the Shopping
Centre for business not later than the month of June, 1974,

3.02 Simpsons-Sears covenants to co-operate with Regional in the
development of the Shopping Cemtre and to proceed expeditiously with the
construction of the department store and automotive centre on the Simpsons-
Sears Lands and will use its best efforts to complete canstruction in order
to open the department store and sutomotive centre therean for business
not later than September 30, 1974.
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4. CONSTRUCTION ON SIMPSONS-SEARS LANDS

4,01 Simpsons-Sears agrees to construct on the Simpscns-~Sears Lands

a department store and an autorotive centre in accordance with the follow-

ing:

(a) the said department store and the said automotive centre
shall be located in the areas:outlined in green on the Site Plan
and one (1) wall of the department store shall be located upon

the boundary line between the Regional Lands and the Simpsons-

Sears Lands and shall be so constructed as to completely enclose and

form cne (1) wall of the Mall at each of the two (2) levels of
such Mall;

(b)  the said department store shall contain not less than

one hundred thousand (100,000) square feet of Gross Rentable
Floor Area comprising two (2) floors of approximately fifty
thousand (50,000) square feet each. All structures on the
Simpsons-Sears Lands shall comply in all respects with applicable
zoning and building by-laws of the Town of Newsarket and with
the plans and specifications therefore approved by the Town of
Newmarket pursusnt to the development agreement between Regional
and the Town of Newmarket;

(c)  the said department store and automotive centre shall be
designed as part of a regional shopping centre and so as to be
architecturally campatible with the buildings which Regional has
agreed to erect on the Regional Lands pursuant to Clause 5 and
shall be constructed in accordance with preliminary plans and



specifications which shall have been submitted to and approved
by the said Town and by Regional (the approval of Regional not
to be unreasonably withheld nor unduly delayed);

GV Simpsons-Sears shall also construct all parking areas,
aisles, sidewalks, access roads, entrances and exits, landscaped
areas and other accommodation aveas and lighting and other equip-
ment therein, all as may be properly and reasonably required on
the Simpsons-Sears Lands for the purposes of a regional shopping
centre and in accordance with the Site Plan and the said approved

preliminary plans and specifications;

(e} all construction by Simpsmms-Sears shall be performed
expeditiously and in a good and workmanlike mamner.

S. CONSTRUCTION ON REGIONAL LANDS

5.01 Regional agrees to construct on the Regiomal Lands a regianal
shopping centre to include a second department storve and facilities for
offices, services and other retail outlets, and an enclosed Mall, in

sccordance with the following:

(a) the said buildings to be canstructed initially shall be
located in the avea outlined in yellow on the Site Plan and shall
include an enclosed, heated and air-conditioned two-level Mall,
the principal portion of which shall be at least thirty-five (35)
feet wide and shall abut one (1) wsll of the Simpsons-Sears

department store;

(b} the said buildings shall contgin not less than two hundred
thousand (200,000) square feet of Gross Rentable Floor Area. All
structures on the Regional Lands shsll in any event comply im all

respects with the applicable zoning and building by-laws of the
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Town of Newmarket and with the plans and specifications therefor
approved by the Town of Newmarket pursuant to the development

agreement between Regional and the Town of Newmarket;

(c) the said buildings shall be designed as a regional
shopping centre and shall be canstructed in accordance with
preliminary plans and specifications which shall have been
submitted to and approved by the said Town and by Simpsons-Sears
(the approval of Simpsons-Sears not to be unreascnably withheld
nor unduly delayed);

(d) Regional shall also camstruct all parking areas, aisles,
sidewalks, access roads, entrances and exists, landscaped areas
and other acconmodation areas and lighting and other equipment
therein, all as may be properly and reasonably required on the
Regional Lands for the purpose of a regional shopping centre and
in accordance with the Site Plan and the said approved preliminary

plans and specifications;

(e) all construction by Regional shall be performed expeditiously
and in a good and workmanlike manner.

6. RESTRICTIONS ON FUTURE CONSTRUCTIQN

6.01  Each of Regional and Simpsons-Sears may from time to time
during the tem of this agreement construct additional buildings and
structures or alter, recanstruct or extend (including adding additional
storeys to) the initial buildings or structures, provided always that all
mmicipal by-laws shall be complied with and additional parking spaces
shall be furnished where required in sccordance with this agreement, that |
preliminary or outline plans and specifications shall be approved by the
other of them (such approval being limited to approving exterior-archi-
tecture and the general suitability of such buildings and structures for



a regional shopping centre and not to be unreasonably withheld nor unduly
delayed), that no such buildings or structures shall be erected within any of the
areas shown outlined in orange on the Site Plan, that Clause 7 and all

other applicable provisions of this agreement shall be complied with and

that the aggregate Gross Remtsble Floor Area of the buildings initially

constructed shall not be materially reduced.

7. PARKING

7.01 Construction

(a) Simpsons-Sears shall at all times during the term of this
agreement provide and maintain on the Simpsons-Sears Lands a parking
area with all necessary access thereto designed in accordance with
plans approved by the Town of Newmarket, if necessary and Regional
(the approval of Regional not to be wnreasonably withheld nor unduly
delayed) and having thereon a number of parking spaces equal to the
greater of five and one-half (5%) parking spaces for each one
thousand (1,000) square feet of Gross Rentable Floor Area or the
number of parking spaces required by mumnicipal by-laws for the con-
struction on the Simpsons-Sears Lands.

(b)  Regional shall at all times during the term of this agree-
ment provide and maintain on the Regionsl Lands a parking area
with all necessary access thereto designed in accordance with
plans approved by the Town of Newmarket, if necessary and Simpsons-
Sears (the approval of Simpsons-Sears not to be unreasonably with-
held nor unduly delayed), and having thereon 8 mmber of parking
spaces equal to the greater of five and one-half (9%) parking
spaces for each one thousand (1,000) square fest of Gross Rentable
Floor Area or the number of parking spaces required by mumicipal
by-laws for the .cmstruction on the Regional Lands.



() If either of Simpsons-Sears or Regional shall increase the
Cross Rentable Floor Area of the buildings situated on the Simpsons-

Sears Lands or the Regional Lands respectively, it shall provide on such

lands and/or on other contiguous lands owned by such party end reason-
ably satisfactory to the other party, any additional parking spaces
necessary to comply with the foregoing requirements. Additional
parking spaces may be provided in the form of automobile parking
structures , provided such structures comply with the requirements

of this agreement pertaining to future buildings.

(d)  Nothing herein shall prevent either of Regional or Simpsons-
Sears from altering the design or location of the parking areas
(including the access roads thereto and the entrances and exits of
‘the Shopping Centre) on the lands respectively owned or occupied

by it where necessary to permit additiomal construction or other-
wise deemed appropriate, subject to the provisions of this agreement,
including as to the nuwber of parking spaces to be provided and the
approval of plans, being complied with, and subject further to sub-
clause 7.02(d) hereof.

(e) The parking areas (including the access roads thereto and
the entrances and exits of the Shopping Centre) on the Simpsons-
Sears Lands and the Regional Lands shall be designed so as to form
an integrated facility and there shall be open and free access
between the Simpsons-Sears Lands and the Rsgional Lands upon access
toads to be provided, and no barriers or other obstacles shall be

erected between such respective parking areas.

£) If either of Simpsons-Sears or Regional wishes to allocate
spaces within the parking area on their respective lands for pur-
poses of employee parking, then the party desiring to allecate such
employee parking shall forward to the other party for its approwal,

a site plan indicating the area in which such employee parking is

to be allocated. Each of Simpsons-Sears and Regional shall co-cperate

with the other in the enforcement of all reascnsble rules and regulations
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regarding parking imposed by either party with respect to the lands
owned or ocaupied by it, and each shall fumish to the other from
time to time upan request information to identify automobiles

' belonging to their respective employees snd those of their tenants.

7.02 Easements

(s) Simpsons-Sears grants to Regiomal during the temm

of this agreement for itself, its successors and assigns and for the
use of Regional and its tenants and their respective employees,
customers, agents, officers, invitees and licencees, a non-exclusive
mutual right and easement to use the parking areas on the Simpsons-
Sears Lands (including the access roads thereto and the entramces
and exits of the Shopping Centre) for the purpose of access and
parking subject to the provisioms of subclause 7.0Z(c).

(b)  Regional grants to Simpsons-Sears and to Simpsons-Sears Limited for
themselves, their successors and assigns during the temm of this agreement for
the use of Sinpsons-Sears and their tenants and their respective

employees, agents, officers, invitees, licencees and customers, a
non-exclusive mutual right and easement to use the parking areas o

the Regional Lands (including the access roads thereto, and the

entrances and exits of the Shopping Centre) for the purpose of access

to and parking, subject to the provisions of subclause 7.02(c).

()  The mutual right and essement to use parking areas (including
the access roads thereto snd the entrances and exits of the Shopping
Centre) granted by subclauses 7.02(8) and 7.0Z(b) shall be limited
to the reasonable use thereof for their proper and intended purpose,
and shall be subject to such reasonable regulations including
security precautions as may be imposed by Simpsons-Sears with respect
to the Simpsons-Sears Lands and by Regional with respect to the
Regional Lands and to temporary and reasonable interruption necessary

in connection with the installation or repair of services, pavement
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and other facilities and improvements. No charge shall be made for

the use of any parking spaces without the cansent of both Simpsons-

Sears and Regiomal.

(d) Simpsons-Sears grants to Regional, its successors

and assigns and for the use of Regional and its tenants and their
respective employees, customers, agents, officers, invitees and
licencees, the free, unencumbered and mobst;-ucted, non-exclusive
and mutual right and easement in perpetuity over the Simpsons-Sears
Lands for the purpose of access to Regianal Lands from any entrances
or exits to Simpsons-Sears Lands from and to Davis Drive, During
the term of this agreement, this easement shall be provided by the
use of parking areas on the Simpsons-Sears Lands, as described in
subclause 7.02(a) hereof and for the period following temmination
of this agreement, such easement shall be provided by means of a
paved roadway constructed at the expemse of Regional

and crossing Simpsons-Sears Lands. The exact location of such road-
way shall be determined by Simpsons-Sears with the consent of Regional.

(e)  Regional grants in perpetuity to Simpsons-Sears and Simpsons-
Sears grants in perpetuity to Regional the right and easement to

construct and maintain footings on their respective lands to support
any structure or any party wall on the boundary between their respec-

tive lands.

7.03 Maintenance and Repair

(a) Regional shall keep all the parking areas on the Regional
Lands and the Simpsons-Sears Lands in good order and repair (except
for the making of major repairs including repaving and the replacement
of electric light standards) and, without in any way limiting the

generality of the foregoing, in particular shall:
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(i) maintain sll entrances, access roads, lemes,
parking spaces (other than those in parking
styuctures and except for the said wajor
repairs), and shall suitably mark all such
parking spaces and except as aforesaid,
maintain all paved surfaces in a Teasonably
smooth condition and repaired whenever necessary,

(ii) remove or cause to be removed therefrom all
pepers, debris, snow, ice, filth and refuse
vhen reasonably necessary,

(iii) keep the surface of all exterior pavement
.sanded and salted when reasanably required,
and

(iv) keep the curbs, lighting equipment (except as
aforesaid), lane dividers, adjacent landscaping,
drains, direction signs and other installations
made on or in connection with such parking
facilities in good repair and condition and keep
such parking facilities adequately 1it when
teasonably necessary and when required during
night-time businsss hours.

(b)  Regional and Simpsons-Sears shall make all major repairs to
their respective parking facilities including repaving and the
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replacement of electric light standards required to keep such

facilities in good order and repair.

8. MALL

—————

Regional grants to Simpsons-Sears and to Simpsons-Sears Limited
during the temm of this agreement for themselves, their successors and
assigns, for the use of Simpsons-Sears, Simpsons—Sears Limited and their
tenants and their respective employees, agents, officers, invitees, licencees
and customers, a non-exclusive mutual right and easement of pedestrian
passage throughout the'Mall for the purpose of access to and from the
Simpsons-Sears department store during nomal business hours of the Shopping
Centre, subject to such right being exercised in a reasonable and usual
marmer, to reasonsble regulations imposed from time to time by Regional, and
to such temporary interruption as may be necessary in connection with
construction or repair; but the foregoing shall not prevent Regional from
using parts of the Mall for kiosks or other uses provided that such access is

not unrecasonably interfered with.

8.02 Regional agrees to keep the Mall in good condition and repair
and in a safe and sotnd condition, clear and free of rubbish, debris and '
other hazards to persons using the same, such maintenance to include,
without in any way limiting the gemerality of the foregoing, adequately
sweeping and removal of rubbish, trash, garbage and other refuse, adequate
heating, air-conditioning and maintenance of all necessary electrical and
other equipment and facilities in good operating condition including
electrical lamps replacements, but shall have the right from time to time
to alter, extend and change the location of the Mall, so long as it con-
tinues to provide equivalent access to the Simpsons-Sears department store

and otherwise complies with the requirements of this agreement.

9., CONTRIBUTION TO MALL AND PARKING OPERATING CQOSTS

9.01 For the fiscal period adopted by Regional, Simpsens-Sears Limited
shall pay to Regional by periedic payments as hereinafter provided:
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replacement of electric light standards required to keep such

facilities in good order and repair.
8. MALL

Regional grants to Simpsons-Sears and to Simpsons-Sears Limited
during the tem of this agreement for themselves, their successors and
assigns, for the use of Simpsons-Sears, Simpsons-Sears Limited and their
tenants and their respective employees, agents, officers, invitees, licencees
and customers, a non-exclusive mutual right and easement of pedestrian
passage throughout the Mall for the purpose of access to and from the
Simpsons-Sears department store during nommal business hours of the Shopping
Centre, subject to such right being exercised in a reasonable and usual
marner, to reasonable regulations imposed from time to time by Regional, and
to such temporary imterruption as may be nscessary in comnection with
construction or repair; but the foregoing shall not prevent Regional from
using parts of the Mall for kiosks or other uses provided that such sccess is
not unreasonably interfered with.

8.02 Regional agrees to keep the Mzll in good condition and repair
and in a safe and sound condition, clear and free of rubbish, debris and
other hazards to persons using the same, such maintenance to include,
without in any way limiting the gemerality of the foregoing, adequately
sweeping and removal of rubbish, trash, garbage and other refuse, adequate
heating, air-conditioning and maintenance of all necessary electrical and
other equipment and facilities in good operating condition including
electrical lamps replacements, but shall have the right from time to time
to alter, extend and change the location of the Mall, so long as it con-
tinues to provide equivalent access to the Simpsons-Sears department store

and otherwise complies with the requirements of this agreement.

9. (CONTRIBUTION TO MALL AND PARKING OPERATING COSTS

9.01 For the fiscal period adopted by Regional, Simpsaons-Sears Limited
shall pay to Regional by periodic payments as hereinafter provided:
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() that proportiom of the Mall opersting cost (defined in
Clause 9.02) incurred by Regianal which the Gross Rentable Floor
Ares of the department store building on the Simpsons-Sears Lands
is of the aggregate Gross Rentable Floor Area of all buildings on
the Regional Lands and the Simpsons-Sears Lands excluding any
automotive centres (with or without gasoline stations) and free-
standing buildings not directly comected with or sbutting the
Mall; and

subject to clause 9.04, i
(b) /that proportion of the parking area.operating cost (defined

in Clause 9.03) incurred by Regiomal which the Gross Rentable Floor
Area of all buildings on the Simpsons-Sears Lands is of the aggregate
Cross Rentsble Floor Area of all buildings on the Regional Lands

and the Simpsons-Sears Lands,

9.02 "all operating cost” means all the direct costs incurred by
Regicnal in maintaining and operating the Mall, including performing all
its obligations wmder subclause 8.02.calculated in accordance with
generally accepted accomnting principles, including without limitation costs
incurred for fire, public 1iability and property damage imsurance with respect
to the Mall, all real property taxes (including local improvement rates,
school taxes, business taxes and othér taxes levied or imposed in lieu of
or in substitution therefor) levied or assessed on or in respect of the
Mall including the land upam which it is constructed, cleaning, repairing
and paintaining the Mall, the cperation of theheating and eir-conditioning
thereof, policing and supervising and remmeratian of employees to the
extent attributable to the maintenance snd operation of the Mall,
rental on equipment used in connection with the maintenance and
operatian of the Mall md ten per cent (L08) of the torsd of &ll of the
foregoing costs (except real property taxes) ss an agreed allowance in
respect of overhead and indirect expenses but shall exclude other overhead
and indirect expenses, depreciation on buildings and heating and air-
canditioning equipment and costs of a capital mature (including the cost
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of repairing defective work and materials) other than those which Regional
is bound to incur in complying with its obligstions under subclause 15.01.
Nothing in this agreement contained shall be construed to require Simpsons-
Sears Limited to pay any franchise, estate, inheritance, succession,
capital levy or transfer tax of Regional or any income, excess profits or
revenue tax Or any other tax or impost of a persanal nature charged or
levied upon Regional except to the extent hereinabove provided.

9.03 "Parking ares operating cost" means all the direct costs incuzrred
by Regional in maintaining and operating the parkingareas ad all installa-
tions made on or in connection therewith (except parking structures}, in-
cluding performing all its obligations under subclause 7.03 calculated
in accordance with generally accepted accounting principles, including
without limitation costs incurred for insurance premiuns, gardening and

landscaping, cleaning, repairing and maintaining the parking facilities (but

excluding repaving), policing and supervising and remmeration of employees to the |

extent attributsble to the maintenance and operation of the parking
facilities, rental of equipment used in connection with

the maintenance and operation of the parking areas, and ten per cent (10%)
of the total of all of the foregoing costs as an agreed allowance in
respect of overhead and indirect expenses, but shall exclude other over-
head and indirect expenses and costs of a capital nature other than those
which Regicnal is bound to incur in complying with its obligations wnder
subﬂawe 15.01.

9.04 If Simpsons-Sears Limited presents to Regional reasonable
evidence that:

(a) the work performed by Regional on the Simpsons-Sears

Lands under subclause 7.03(a) is of a quality inferior

to that which Simpsons-Sears Limited could perform itself or

obtain from any other person with respect to its parking facili-

ties, or

e e s e bt ——
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{b) the cost incurred by Regional in performing such
work exceeds by 10% or more the cost for which such work
could be performed or obtained by Simpsons-Sears Limited,

then Simpsons-Sears Limited may terminate the provisions of subclauses
7.03(a) and 9.01(b) to the extent they apply to its parking facilities,
upon giving to Regional at least six (6) months' prior writtem notice.
After such termination, Simpsons-Sears Limited shall keep its said parking
facilities in good order arbd repair as stipulated in said subclause 7.03(a).

9.05 During the first fiscal period adopted by Regional and until
the first audited statements of actual Mall operating cost and parking
area operating cost have been delivered to Simpsons-Sears Limited, as here-
inafter provided, Simpsons-Sears Limited shall pay to Regionsl on the first
day of each and every month:

(@) an amount equal to two and ome-half cents (2 1/2¢)

per square foot of Gross Rentable Floor Area of the Simpsons-
Sears department store, being the estimated proportichnate part
of the said Mall operating cost for such first fiscal period; and

®) an amount equal to ome cent (14}

per square foot of Gross Rentable Floor Area of all the buildings
on the Simpsons-Sears Lands, being the estimated proportionste
part of the parking area operating cost for such first fiscal
period. .

9.06 Thereafter, the estimated proportion psrt of such amual costs
shall be the amount set forth as such in the most recent audited statements
of costs (adjusted to an amnual basis if necessary) and such estimated

proportionate costs shall be paid to Regional by Simpscns-Sears Limited in equal

monthly installments on the first day of each and every month.
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9.07 within ninety (90) days after the end of each fiscal period,
Regional shall furnish to Simpsons-Sears Limited audited statements of the actual
Mall operating cost and parking area operating cost incurred by Regional
during such fiscal period and stipulating the amomt of the pragortionate
part thereof paysble by Simpsons-Sears Limited. If the aggregate of the monthly
instalments paid in respect of the fiscal period to vhich the audited
statements relate is less than the amount shown by such statement to be
payable, Simpsons-Sears Limited shall pay the deficiency to Regional with thirty
(30) .days of delivery of the said audited statements. If the aggregate
of the manthly instalments paid in respect of the fiscal pericd to which
the sudited statements relate is more than the amount shown by swh state-
pents to be payable, Regional shall refind the amoumt of the excess to
Simpsons-Sears Limited,. upon delivery of such statements.

9.08 Simpsons-Sesrs Limited shall have the right at any time within one 1)
year after delivery of the said sudited statements and during normal
business hours to examine the books of Regional with respect to such costs
and to have its own audit made of such costs, and Regional shall co-operste
in any such exsmination or sudit and shall furnish on request all relevant
documents and information. The cost of each such examination sbnll be
borne by Simpsons-Sears Limited unless such examination discloses a vana

tion in excess of three per cent (3%) of the Mall Operating Cost and Parking
Area Operating Cost for the period with respect to which such exawination
is conducted in which event such cost shall be borne solely by Regional.

10. MALL KIOSK

10.01 Regicnal hereby leases to Simpsons-Sears Limited and Simpsons-Sesrs -

Limited agrees to take from Regional for s term to cammence upon the conveysnce 5
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of the Simpsons-Sears Lands to Simpsons-Sears or its nominee (but subject
to the Tight of occupation thereunder being deferred until the Mall is
constructed) and to end upon the expirstion of twenty (20) years
thereafter, subject to the soomer termination of this sgreement, the floor
space in the Mall designated on the Site Plan as the location of Siapsens-
Sears kiosk and containing spproximately three limdred and twenty (320)
square feet, for the purpose of Simpsons-Sears Limited, erecting, meintaining
and operating therean a kiosk for the sale of any merchandise which
Simpsons-Sears Limited may lawfully sell in its departmemt store aud to be
operated as an adjunct of the business required to be carried on by
Simpsans-Sears Limited vpon the Simpsons-Sears Lands and subject to any
restrictions contsined in this agreement pertaiuning thereto. Simpsons-
Sears Limited shall pay all business taxes assessed upon it in respect of
the said kiosk, but otherwise all realty taxss thereon shall be paid by
Regional, Except during such parts of the temm as Simpsons-Sears Limited
shall elect not to maintain and operate a kiosk and shall have removed

the same (and Simpsons-Sears Limited shsll not be deemed to have shandoned
its rights under this clause merely because during any period or periods of
time it shall not maintsin and operste a kiosk) Simpsoms-Sears Limited shall
maintain a kiosk of a design compatible with the architecture of the Mall
and shall keep the same in good repair, neat and tidy. In its ccapancy of
the kiosk, Simpsons-Sears Limited shall be subject to such reasemsble rules
and regulations as Regional may from time to time promulgate pertaining to
the Mall and the operation of the kiosks thersin. As prepaid rental for
the said kiosk area, Simpsons-Sears Limited agrees to pay to Regianal the
sum of Seventy-Five Thousend Dollars ($75,000.00) to be payable upan the
substantial completion by Regional of the construction of the Mall as
established by the joint certification of the architects of both Simpsons-
Sears Limited and Regiomal.

11. CONTRIBUTIONS TO MAJOR IMPROVEMENTS

11.01 For the purposes of this Clsuse 11, the temm "msjor improvemsnts®
shail mean major on-site and off-site utilities works of mutual bemefit in

connection with the Shopping ---<-====<-=s-escs-c-oomeu- meermneearmenana=
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Centre and whether occurring before or after the opening of the Shopping
Centre, including, for example, the canstruction and if required

by the mmicipality the subsequent removal of sanitary sewer disposal
facilities and the relocation and improvement of storm sewer and drain
facilities and contributions, fees or levies assessed or required by the
Town of Newmarket, the County of York or the Province of Ontario for road,

I1lumination and traffic lights and service improvements.

11.02 Simpsons-Sears agrees to pay to Regional from time to time, its
proportionate share of the cost of major improvements incurred by Regicnal,
that is, that proportion of such cost which the Gross Rentable Floor Ares
of all buildings an the Simpsons-Sears Lands is of the gross aggregate
rentable area of all buildings on the Regional Lands and Simpsons-Sears

Lands.

11.03 Simpsons-Sears Proportionate Share shall be paid by Simpsons-
Sears to Regional at the time that Regional incurs the cost of the major
improvements or some part thereof, upon presentation to Simpsons-Sears
of an invoice or other evidence approved by the chief architect of Simpons-
Sears, such approval not to be unreasonably withheld or unduly delayed,
that Regional has incurred the particular cost for which contribution is

being requested.

11.04 The amownt to be paid by Simpsons-Sears umder the provisions
of this Clause 11 is dependent upon:

(a) Regional using its best efforts to keep the cost of

major improvements to a regsonsble minimuam;

) such major improvements for which contribution is

requested being a direct benefit to the Shopping Centre

including the development on the Simpsons-Sears Lands.
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12. UTILITIES AND SERVICES

12.01 Each of Simpsons-Sears and Regiomal shall permit the other
to construct, enlarge or replace underground sanitary and stomm sewer
services and gas, water, hydro and other utilities across its land, as may
be reasonable and necessary to permmit the development and use of its lands
as contemplated by this agreement, but subject to the following:

(a) The location of such services and utilities shall not
interfere with existing or contemplated buildings.

®) The party so constructing, enlarging and replacing such
services and utilities shall make good all and any damage to
lands, buildings and improvements including making good the sur-
face of the lands and replacing pavement disturbed.

, 12.02 The owner of the lands across which any service or utility
passes covenants that it will not suffer or permit amything to be done on
its lands that will adversely affect the operation of any such service or
utility and provided such utility or service is not adversely affected,
the owner shall have the right to use the surface of its lands for any
reasonable purpose permitted by this agreement, including the right to
pave and construct parking areas or access roads thereon, and shall also
have the right at any time and at its own expense to relocate such service
and utility so as to pemmit the construction of any future buildings or
structures permitted hereundsr, provided that in relocating such service
and utility, an equal or comparable facility shall be provided by such

OWner.

12,02 Each of Simpsons-Sears and Regional shall maintain or cause
to be maintained in good repaeir and condition the utilities and services
on its lands and the cost of such maintenance and repair shall be borne
by each of the parties hereto in proportion to their respective use and
benefit of the utility and service to be repaired unless such maintenance

and repair is necessitated by the negligence of the owner of the lands



across which the utilities and services pass, im which event the cost
of such maintenance and repair shall be borne by the negligent party.

12.04 If any portion of any service or utility is shared by Regional
and Simpsons-Sears, neither of them shell impose a greater use thereon
than Tepresents their Tespective reasonsble proportions of the design
capacity thereof, based upon original design criteria.

12.05 The perties hereto covemant and agree that upon the termination
of this agreement, to the extent that alternate services or utilities are
not cbtainsble at ressanable expense, they will not desl with their res-
pective lands so as to prevent the continuing use of the services and
utilities. Provided, however, that the oiner of the lands over which such
services and utilities pass shall have the right at its expense to relocate
the services or utilities on condition that the service not be interrupted.
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13. USE OF PREMISES

¢

13.01 Simpsons-Sears Limited covemants that throughout the temm of this
agreement, it will actively and in accordsnce with good merchandising
practice carry on in all of the buildings and structures on the Simpsans-
Sears Lands the operation of & dzp%ﬁor% L‘ % pg%%smn of
of such department store, key cutting, the sale of insurance, beauéy salon,
optical and hearing aid departments, a watch repair shop and a coffee shop or
restaurant, but shall not include any business generally carried on @s a
discount operation and in no event shall the buildings or structures on
the Simpsons-Sears Lands be used for or with respect to or in comection

or retail grocery store)

with the operation of a food supermarket/ and an automotive service centre
(which may include a gasoline station) and parking structure under the
name of "Simpsons-Sears” or such other trade name adopted for use in a
majority of stores operated by Simpsons-Sears Limited in the Province of Ontario;
and Simpsons-Sears Limited covenants that it will not use or peruit to be used any
part of the Simpsons-Sears Lands or the buildings and structures erected |
thereon for any purpose other than those for which it has covenanted to use
the Simpsons-Sears Lands as aforesaid.

13.02 Regional covenants that throughout the term of this agreememt
all of the buildings and structures comstructed on the Regional Lands sha.u be
used for the operation of a regional retail shopping centre, which shall
include cne large department store in addition to any junior department and
variety stores, and may include other retail stores, offices and service
facilities, parking structures and other such uses gs are gemerally found
in conjunction with regional shopping centres end are permitted by mmicipal
by-laws from time to time; provided that no department, junjor department
or variety store (with the exception of the department store designated on
the Site Plan as ""Zeller's Departmsnt Store')} shall contain more than fifty
thousand (50,000) square feet of Gross Rentable Floor Area and further,
provided that in no event shall such regicnal shopping centre contain more
than one motion picture theatre (but which mey have a dual suditorium) or
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any store dealing principally or substantially in used or surplus merchandise,
pawn shop, business of an auctioneer, used car lot or manufacturing cperstion,
or any public auditorium and/or office structure having a combined total
floor area in excess of twenty per cent (20%) of the Gross Remtable Floor
Area of all buildings. on the Regional Lands; and Regional covenants that it
will not use or permit to be used any part of the Regional Lands or the
buildings and structures erected thereon for any purpose other than those
for which it has covenanted to use the Regionsl Lands ss aforesaid.

13.03 Neither Simpsons-Sears nor Regional shall use or pemmit to be
used any portion of the Simpsons-Sears Lands or the Regicnal Lands res-
pectively or the buildings or structures thereon for fire sales (except of
merchandise actually damaged by fire on the premises), auction sales, fraudu-
lent or misleading merchandising or other uses which ave likely to damage
the repixtatiim or business of the Shopping Centre, or are incompatible with
a regional shopping of a high standard or constitute a nuisance or hazard.

13.04 No merchandise shall be sold or other commercial activity,
including advertising or sales pomotion, shall be conducted outside any
buildings, except within the outdoor selling aveas adjacent to the department
stores upon the Simpsons-Sears Lands and Regional Lands as shown on the Site
Plan or except as mutually agreed upon by the parties from time to time.

13.05 Except with the consents of both Regionsl and Simpsons-Sears,
no advertising or pramoticnal signs shall be permitted in the parking aress
or elsewhere other than upon or affixed or on top of buildings and structures
or store fronts, and other than a pylon sign upon the Simpsms-Sears Lands
to identify or advertise the Simpsons-Sears sutomotive centre snd a pylon
sign upon the Regional Lands to idemtify or advertise the Shopping Ceatre,
to comply with subclauses 4.01(c) and 5.01(c), respectively. All signs
shall be reasonable and campatible with the usual practice of regional

shopping centres.
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14 . INSURANCE

14.01 Regional and Simpsons-Sears shall each at its own expense
insure and keep insured the buildings and structures on the Regional Lands
and the Simpsans-Sears Lands, respectively (including, in the case of
Regicnal, the enclosed Mall but excluding pipes or conduits in any easement
existing exclusively for the benefit of other lands and equipment or improve-
ments which sre the property of occupants) with insurers acceptable to the
other of them (such acceptance not to be umreasonably withheld nor unduly
delayed) against loss by fire and other perils nommally included wnder policies
and sv.wlemtél or extended coverage insurance contracts customarily taken
out by owners of similar properties snd in amounts equal to not less than
eighty per cent (80%) of the replacemsnt cost of the insured buildings
subject to reasopsble deductions, Each of the said parties shall furnish
to the other vwhenever requested from time to time proof of its inmsurance
in effect. Nothing herein shall give any party any insurable interest or
right to the proceeds of any other party's insurance or prevent a party
from including within the coversge of its insurance other persons having
an interest in the insured property, including mortgagees, or frum assign-
ing all or any part of the proceeds of any policy to any person, including
including mortgagees having such interest.

Each of Regional and Simpsons-Sears hereby releases and waives any
and all claims for damages agsinst each of the others with respect to
occurrences which are required under this clause 14.01 to be insured against,
 to the extent that each of the such parties receives compensation under
such policies of insurance and each party agrees to obtain a waiver of
subrogation Tights against the other from its insurers umder such policies

of insurance.

15. REPAIR OF BUILDINGS

15.01 Subject to clause 7.03 hereof, each of Regional and Simpsons-

Sears shall maintain or cause to be maintained the buildings and structures

48



-3~

on the Regional Lands and the Simpsons-Sears Lands respectively (including
services thereto and both the interior and exterior thereof) in good repair
and condition and to the standards generally observed by prudent owners of
similar buildings and structures, with all visible portions of such buildings
to be kept presentable, properly painted and otherwise of good appearance
and shall promptly repair or cause to be reparied all damage or destruction
or want of repair thereto however caused unless this agreement shall be
terminated pursuant to Clause 16, provided always that if any building or
structure (other than the Mall or a parking structure or other common facility
necessary to the continuance of the Shopping Centre as a regional shopping
centre) shall at any time after the expiration of thirty (30) years from the
date that this agreement becomes effective, be destroyed or damaged by fire or
any other cause to the extent that the repair of the same is, in the reason-
able judgment of the party bound to repair the same shall not be feasible or
practical, the party bound to repair the same may instead elect to demolish
such building or structure and do such other work as may be necessary to put
the parking aress and the remaining buildings or structures in a sightly,
safe and useable conditian. This provision for repair shall not prevent
either of Regional or Simpsans-Sears from altering or reconstructing any
buildings or structures (whether or not in the course of repairing them)

or from erecting new buildings and structures, whether in addition to or

as a replacement for existing buildings end structures, provided that the

provisions of Clause 6 are complied with.

16. TERMINATION FOR NON-INSURED DAMAGE

16.01 If any buildings or structures shall be destroyed or damaged
and the winsured portion of the damage which Simpsons-Sears or Regional,
as the case may be, is bound to repair pursuant to Clause 15 (based upon
the estimated cost of repairing the damage and assuming that all insurance
which such party is bound to effect under Clause 14 has been effected)

shall exceed, in the case of damage or destruction to buildings or structures
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on the Simpsons-Sears Lands, sixty per cent (608} of the estimated replace-
ment cost of the buildings and structures on the Simpsons-Sears Lands, and
in the case of damage or destruction to buildings or structures om the
Regional Lands, thirty per cent {30%) of the estimated replacement cost
of the‘ buildings and structures on the Regional Lands, then the party bound
to Tepair shall have the option exercisable within sixty (60) days of the
occurrence of the destruction or damage to terminate this agreement by written
notice to the other party to this agreement, in which event, if such optimn
shall be exercised, this agreement shall tear:g.ngggc ﬂcuc:g: ;fogc(:ds:ear:gi?.g% e)ts
which by the express terms of clause 12.05/ hereof are intended to survive such
termination, and except as to certain demolition requirements of clause 1§
hereof, it being intended that the site be left in a safe, useable and reason-
ably sightly condition if it is not im‘mediately rebuilt or redeveloped.

17. MERCHANTS' ASSOCIATION

17.01 Simpsons-Sears Limited agrees to become and remain a member of the
Merchants' Association supported by Regiomal, to support it actively and to
contribute annually in dues and assessments a maximm of ten cents (10¢4) per

square foot of Gross Rentable Floor Area of its department store excluding

the automotive centre and any outdoor selling area. Provided, however, that
Simpsons-Sears Limited shall not be required to be and remain a member of,
participate in and support the activities of the Merchants' Association and pay a
contribution to the Merchants' Association as herein provided if it does nmot approve

of the policies, by-laws and activities of the Merchants' Association.

17.02 Regional agrees to pay to the Merchants' Association mipimm
annual dues and assessments equal to one-third of the total amual dues and
assessments paid to the Merchants' Association by Simpsons-Sears Limited and
tenants in the shopping centre in their capacity as members thereof; provided,
however, that the obligation of Regional to pay sudn annual dues and assess-
ments shall not in any way bind any mortgagee of the Regional Lands, whether
or not such mortgagee has taken possession and the successors and sssigns
of Regional acquiring Regional's obligations wnder any arms' length trans-
action shall not be bound to pay annual dues and assessments in excess of

Fifteen Thousand Dollars {$15,000.00) in amy ane year.



18. TAXES AND LIENS

18.01 Each of Regional and Simpsons-Sears shall cause all real property
taxes and other governmental and mmicipal assessments sgainst the Regional
Lands and the Simpsans-Sears Lands respectively to be paid, and shall take
all such steps as may be requisite to prevent any sale or seizure arising
which may affect such lands or any part thereof, including those pursuant
to tax sales, receiverships, executions, mechanics’ liens and other like

processes.

19. REMEDIES FOR BREACH

19.01 In the event that either party to this agreement shall default in
the performance of any of its obligations hereunder, the other party may, on
not less than ten (10) days' notice, unless within the time stipulated in
the notice the default has been remedied or the party in default is diligently
proceeding to remedy such default, remedy such default at the expense and risk
of the defaulting party, and shall have the right of entry upon all parts of
the lands subject to this agreement for the purpose subject anly to the rights
of tenants of parts of buildings under their leases, and the party in default
shall promptly reimburse to the party remedying such default all its reason-
able costs and expenses in so doing. In the event of any defauit hereunder
the parties shall have all customary remedies available at law and equity,
including damages and mandamus or injunction, but no party shall be entitled

to terminate this agreement on account of any such default.

19.02 If either party shall mortgage its interest, the mortgagee shall
be entitled to exercise the rights of such party under subclause 19.01 and
such mortgagee may, by notice in writing to the other party hereto, require
that written notice be given to it by such party whenever such party contem-
plates taking any action based upon any default under this agreement, and
in every such case such notice shall be given and such mortgagee shall be
given reasonable opportunity to remedy such default prior to the taking of

any such actian.
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20. TRANSFERS AND OTHER DEALINGS AND ASSUMPTION BY TRANSFEREES

20.01 Upon ay sale or transfer of the whole or any part of the interest
of either of the parties hereto (or of any nominee of Simpsons-Sears having
an interest in the Simpsons-Sears Lands) the party transferring shall exact
from and have executed by the transferee (and so on, in the case of succeed-
ing transfers) covenants as herein cantained in favour of the other party
hereto to perform and observe all the covenants of the transferor, with the
intent that every such transferee shall be bound to observe the terwms and
covenants of this agreement; but this shall mnot ap'ply te tenants of parts
of any buildings under leases made in the ordinary course of business, or
to mortgagees, who shall became bound by such ‘Covenants only in the event
of a foreclosure or entry into possessiom, but who shall be bound in the
event of the exercise of a power of sale to exact such covenants from the

purchaser at such sale.

20.02 Except as herein expressly provided, no party hereto shall be
limited or prohibited in transferring or otherwise dealing with its lands
or interest, provided that without the consent of all the parties hereto
no further subdivision of the lands described in Schedule "A"
shall be effected other than by leases to temants of parts of buildings

and easements required or permitted to be granted hereunder.

20,03 The covenants herein contained shall emuwe to the benefit of
and be binding upon the parties hersto and their successors and assigns,
and insofar as such covenants may run with and bind the lands shall nm
with and bind the Regional lands and the Simpsons-Sears Lands, respectively.
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21. FIRST RIGHT OF REFUSAL

21.01 If Regional or Simpsons-Sears (including any nominee of Simpsons-
Sears) shall at any time during the term of this agreement desire to sell
the whole of its interest in any of the lands described in Schedule "A" or
any substantial part thereof, it shall require that the temms of sale be
embodied in a bona fide offer to purchase, and if the party receiving such
offer is wiliing to accept the same, then prior to accepting such offer,
such party shall give writtezi notice in the case of an offer received by
Simpsons-Sears or its nominee, to Regional and in the case of an offer
received by Regional, to Simpsons-Sears, that such an acceptable offer
has been received, and shall fummish a true copy thereof. Upon receipt of
such notice and copy, the pariy to whom the same has been given and furmished
shall have the optidn to purchase the lands or interest therein to be sold
at the price and upon the terms and conditions contained in such offer, and
such option may be exercised by a written notice ‘of exercise given within,
but not after fifteen (15) days of receipt of such notice and copy, and
thereupon a binding agreement of purchase and sale shall be constituted
upon the terms of such offer. If such option is not exercised, the party
in receipt of such offer to purchase may accept and perform the same with-
out further notice being required hereunder umless the seid offer shall be
amended, prior to or after its acceptance, in amy substantial respect, but

provided always that subclause 20.01 shall be complied with. If less than

an .entire interest of a party if sold, this provision shall continue to
apply to the remaining portions of such party's entire interest as from
time to time sold, but shall not apply to successive sales after the whole
of such interest has been disposed of or after twenty-ane (21) years from
the date hereof. The option rights hereunder shall be subject and subordi-
nate to any mortgage upon any lands or interest to which any option relates,
but nevertheless the option shall be exercisahle subject to and subject to
the assumption by the party exercising the optim of, any such mortgage.

For the purposes of this provision, leases to tenants of parts of the
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or other forms of financing,
buildings, mortgages/and transfers not at "arms' length" (as that expression

is defined by The Income Tax Act) shall not be deemed to be 8 sale, but in
the latter case the provisions of this clause shall remain applicable to

any succeeding arms' length tramsfer.

22. RESERVED LANDS

22.01 The Regional Reserved Lands shall be held by Regional and jts
successors and assigns m common ownership with the Regional Lands until
the expiratian of five (5) years from the date upon which this agreement
shall come into effect, but thereafter may be sold at amms' lemgth or
developed in whole or part for a use separate and distinct from that of
the Shopping Centre, provided such use is one that is not harmful or a
nuisance to the continued operation of the Shopping Cemntre and provided
also that the part of such land so sold or developed has not then been
developed as part of the Shopping Centre and is not then required to comply
with the requirements of subclause 7.01(b).

22.02 The Simpsons-Sears Reserved Lands shall be heléi by Simpsons-
Sears and its successors and assigns in common ovnership with the Simpsons-
Sears Lands until the expiration of five (5) years from the date upon which
this agreement shall come into effect, but thereéfcer may be sold at am-s'
length or developed in whole or part for a use separate and distinct from
that of the Shopping Centre provided such use is one that is not hammful
or a nuisance to the cantinued operation of the Shopping Centre and provided
also that the part of such land so sold or developed has not then been
developed as part of the Shopping Centre and is not then required to comply
with the requirements of subclause 7.01(a).

22.03 In the event that the Regional Reserved Lands or Simpsons-Sears

Reserved Lands are sold at smms' length or developed pursuant to this clause,

such lands shall be released from all covenants of this agreement.
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22.08 1f either of Regional or Simpsons-Sears shall desire or become
obligated inder this agreement to provide additional parking, such
party shall have the election, in the case of Regimal, to add all or from
time to time parts of the Regional Reserved Lands to the Regional Lands
and, in the case of Simpsons-Sears to add all, or from time to time parts
of the Simpsons-Sears Reserved Lands to the Simpsons-Sears Lands and in
either such event Simpsons-Sears and Regional and their respective successors
and assigns shall enter into sn agreement to amend this agreement to so pro-
vide and this agreement shall take effect as to the Regional lands or

Simpsons-Sears Lands, as the case may be as so amended.

23. PLANNING CONSENT

23.01 Any party may apply and each of the other parties shall co-operate to
obtain any requisite consent under The Planning Act to this agreement.
In the event that any requisite consent shall be refused, the parties shall
enter into mn agreement in the same form as the within agreement except that
the term thereof shall be expressed as being twenty-ane (21) years less a
day and all other appropriate changes therein shall be made.

24, REGISTRATION

24.01 No party shall register this agreement in full, but each party
whenever requested by either of the others shall execute and deliver a fom
of agreement for registration in which shall be contained all of the
covenants and obligations herein which are intended to run with and bind
the Regional Lands and the Simpsons-Sears Lands respectively and such other
provisions as amy party may reasonably require to be cantained in such
registerable document or which thizd parties having an interest in the lands
of suéh party (including mortgagees fram time to time of either the Regional
Lands or the Simpsons-Sears Lands) shall require to have embodied in a

registered document for the reasonable and proper protection of their

interests. Any party may require each of the others from time to time to execute
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and deliver such documents in registersble form as may be necessary to

meet the foregoing requirements, including those of such third parties or
mortgagees as aforesaid. The provision whereby covenants which are merely
personal are not to be included in a registered agreement unless reasonably
necessary or wnless a third party or mortgagee shall so require as aforesaid
is intended to avoid any unnecessary encumbrance of the title of the parties
to their respective lands, but shall not prevent any party disclosing the
full terms of this agreement to third parties having or proposing to acquire

any interest in ay part of the lands of such party (including actual and

prospective mortgagees and tenants) or when othemwise required in the reason-

able conduct of such party's business.

25. NOTICES

25.01 Any notice which is required or permitted to be given hereunder
shall be deemed to have been duly given if in writing by registersd mail,
if intended for Regional, addressed to Regional at 18 King Street East,
Toronto, Ontario and if intended for Simpsons-Sears, addressed to Simpsons-
Sears at 222 Jarvis Street, Toronto, Ontario (attention of the Secretary)
and if intended for Simpsons-Sears Limited, sddressed to Simpsons-Sears
Limited at 222 Jarvis Street, Toronto, Ontario (attention of the Secretary).
Any party may by written notice to the others specify a successor or
assign to whom such notice is to be addressed instead, and the address to
which such notice is to be sent, and may in addition specify mortgagees

to whom copies of every such notice are to be sent.

26, AMENDMENTS, BOUNDARY ADJUSTMENTS AND FURTHER ASSURANCES

26.01 This agreement may be amended only by written agreement between
Regional, Simpsons-Sears and Simpsons-Sears Limited or their successors
and assigns, as the case may be. The parties agree to enter into amend-
ments necessary to reflect minor boundary adjustments in the Regional
Lands and the Simpsoné-Seaxs Lands which may be necessary or advisable
as the result of actual survey or to authorize reasonable encroachments

of buildings or structures following construction. The parties shall also
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execute any further assurances which may be requisite to perfect any
easements or rights herein contained, or to give full effect to any of

the covenants herein contained.

27. WAIVERS

e —

27.01 No waiver by any party of any breach by any of the other
parties of amy of their covenants or obligations under this agreement shall
be a waiver of any subsequent breach or of amy other covenant or agreement,
nor shall any forebearance to seek a remedy for amy breach be a waiver of
any rights end remedies with respect o such or any subsequent breach.

28. SEVERABILITY

28.01 If any covenant or cbligation of this agreement or the appli-~
cation thereof to any person or circumstance shall, to any extent, be invalid
or wenforceable, the remainder of this agreement or the application of such
covenant or obligation to persoms or circumstances other than those as to
which it is held invalid or unenforceable, shall not be affected thereby and
each covenant or obligation of this agreement shall be separately vaiid and
enforceable to the fullest extent permitted.

29. HEADINGS

29.0% The article headings and section headings in this agreement
have been inserted for convenience of reference only and do not form part
of this agreement. Such headings shall not be referred to in the interpre-

tation of this agreement.
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IN WITNESS WHEREOF the parties hereto have executed this

agreement.
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SCHEDULE "A"

PARCEL 1 - REGIONAL LANDS

ALL AND SINGULAR that certain parcel of land and premises situate in
the Town of Newmarket in the Regional Municipality of York (formerly
in the Township of East Gwillimbury in the County of York).

AND being composed of Part of Lot 96 in the first Concession West of
Yonge Street and being more particularly described as all of Part 1
according to a Plan of Survey registered in the Land Registry Office
for York North on the 1st day of August, 1973, as Plan Muber 65R-899.

PARCEL 2 - REGIONAL RESERVED LANDS

ALL AND SINGULAR that certain parcel of land and premises situate in
the Town of Newmarket in the Regional Municipality of York (formerly
in the Township of East Gwillimbury in the County of York).

AND being composed of Part of Lot 96 in the first Concession West of
Yonge Street and bem% move particularly described as all of Pert 2
according to a Plan of Survey registered in the Land Registry Office
for York North on the 1st day of August, 1973, as Plan Mumber 65R-899.

PARCEL 3 - SIMPSONS-SEARS LANDS

ALL AND SINGULAR that certain parcel of land and premises situate in
the Town of Newmarket in the Regional Mmicipality of York (fommerly
in the Township of East Gwillimbury in the County of York).

AND being composed of Part of Lot 96 in the first Concession West of
Yonge Street and being more particularly described as all of Part 3.
according to a Plan of Survey registered in the lLand Registry Office
for York North on the 1st day of August, 1973, as Plan Mumber 65R-899.

PARCEL 4 - SIMPSONS-SEARS RESERVED LANDS

L]

ALL AND SINGULAR that certain parcel of land and premises situate in
the Town of Newmarket in the Regional Municipality of York (formerly
in the Township of East Gwillimgm'y in, the County of York).

AND being composed of Part of Lot 96 in the first Concession West of
Yonge Street and being more particularly described as all of Part 4
according to a Plan of Survey registered in the Land Registry Office
for York North on the 1st day of August, 1973, as Plan Mumber 65R-899.

59



SCHEDULE B
SITE PLAN
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Simpsons-Sears l
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Page 2 of 39

Box (6) continued;

ALL AND SINGULAR that certain parce! of land and premises situale, lying and being
in the Town of Newmarket in the Regional Municipality of York (formerly in the Township of
East Gwillimbury In the County of York),

And being composed of Part of Lot 96 in the First Concession West of Yonge Street and
nwmparﬁwhﬂydcscﬁbedashﬂlacoordingm:ﬂmofSuweymgiMintbehnd
Registry Office for the Registry Division of York Region on the 25th day of Janvary, 1991, as
Plan Number 65R - 14993,

JAN 24 *94 11315 PAGE .Q@14
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SUPPLEMENT TO THE OPERATING AGREEMENT

This Agreement made as of the 24th day of Decamber, 1387.

BETWEEN:

SEARS CANADA INC. a corporation
incorporated under the laws of Canada,
{foxmerly known as Simpsons-Soars Limited)

(hereinafter called "Sears”)
' OF THR FIRST PART

SEARS PROPERTIES INC. a coxporation
incorpozated undex the laws of Ontaxio,

(formerly known as Simpsons~-5ears
Properties Limited)

{hereinafter called "Sears Propaxties™)
Qr THE SECOND FART

- and -

REGIONAL SHOPFING CENTRES LIMITED a
coxporation incorporated under the
laws of Ontario,

{(hereinafter called "Regional*®)
OF THE THIRD PART

WHEREAS Sears, Sears Properties and Reglonal entered into an
opexating agreemant dated the 25th day of July, 1973 registered
in the Land Registry Office for York ¥Xorth as instrument No.
161412 on the 18th day of July, 1974 (the *Opsrating Agreemant”)
relative to the opsration of thelr respective portions of the
lands comprising the Shopping Centre known as Upper Canada Kall,
(legally described in Schedule "A- attached hereto), as an
integrated shopping centre, subject to the terms and conditions

gset forth in the Operating Agreement;

AND WHEREAS Regional has acquired additional lands for the
Shopping Centre effactive as of the 2lst day of Decembsxr, 1984,
{the »Additiona)l Lands”) am more particularly descxibed 1in
Schedule *C* attached bereto, which lands shall be subject to

the provisions of thes Operating Agreemont;

AND WHEREAS Sears Propsrties has lsased to Regional by a
lease dated the 24th day of December, 1987, (the “Leass”)
registered in e Land Registry Office for York North as
Instxument Ro. % S portions of the Simpsons-Sears
Resurved Lands A& Siwpsons-Sears Lands, as more

particularly described as Part 1 Pian 65R-14993 wmhd—eutbined—bn
WM (the "Leased Lands”);

AND WHEREAS Regional, Sears, and Sears Propsrtias have
agresd to a two (2) phase expansion cof the Shopping Centre on
ths terms and conditions contained herein.

NOW THEREFORE in consideration of tha covenants and
agreements horeinafter contained the partiss hersto agree as

followes

1. Unless otherwise notasd herein ox the context othesrwise
requires, all oapitalized texms referred to in this
Agresmont shall have the same moanings as in the Oparating
Agreement .

rura S a3\ f9RS P8

JAN 24

'94 11:186
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2. Unless otherwise noted herein all of the amendments and
covenants contained hereunder are effective as of the date

of this Agreament.

3. The definition "Regional Lands" is amended so as to include
the Additional Lands.

4. TFoxr the purposes of determining the respective obligations
of the parties under the ating Agreement, it is agreed
that the definition *Regional Lands" ghall be further
amended so0 as to include the Leased Lands, and the
definition "Simpesons-Sears Resexved Lands” shall be amended
80 as to exclude the lLeased Lands.

5. Clause 4 of the Operating Agreement is amended by adding the
following clauses to the end thexeof:

4.02 Sears shall be entitled to erect a free-standing
outdoor sales oxea {the “0SA"), not to exceed 7,500
square feet on the Sears Lande, at a location to be
designated by Sears and approved by Regional, {such
approval mnot to be unreasonably withheld). Upon
completion of constxuction of the O0SA, Regional shall
reimbures Bears for the costs incurxed by Seaxs foxr the
conatruction of the OSA, to a maximum of Seventy-five
Thousand Dollars i$75,000). Seare will be responsible
for obtaining all building permits and =municipal
approvals that may be required for the construction and
operation of the OSA, and agraes that it ashall be
responsible for any increase in realty and/or business
taxes directly attributable to the OSA.

4.03 Sears shall be entitled to caonstruct, at its own
expense, a storage area of approximately 12,000 square
feet, to be located on the roof of, or adjacent to the
S8ears department store, as well as a oumtomer parcel
pick-up area. Sears shall be xesponsible fox obtaining
all building pexmits and municipal approvals that may
be required for the construction and operation of the
storage and customer parcel pick-up areas, and foxr the
replacement of any parking spaces eliminated as a result
of such construction. In addition, Sears shall be
respongible for any increase in rxealty and/or business
taxes directly attributable to the storage and customer
parcel pick-up areas.

4.04 Regional will pxovide, at its wsols expense, additional
parking within the vicinity of the Sears department
store as may Dbe required to satisfy municipal
requirements should Sears wish to expand and in fact
does expand its store, or as a8 rzresult of the
construction of the OSA. Such additional parking will
be up to a maximum number of parking spaces that would
have been available to Sears on the Leased Lands but
for the lemse to Reglonal dated the 24th day of

December, 1987.

6. Clause 6 of the Operating Agreement shall be amended by
adding the following clauses to the end thereof:

§.02 Subject to the provisions of subclause 6.01, the
parties hereto agree that the Shopping Centre shall be
expanded (the "Phase I Expansion”) by a wmaximum of
500,000 sq. ft. of Gross Rentable Floor Area ("GRFA"),
as oshown by crosshatching on the site plan attached
hexeto as S5chedule "D" (the "Site Plan"). The Phase I
Expansion shall include an Eaton‘’s department store
("Eaton’s”), a Pascals stoxe ("Pascals”) and ancillary

commerclial retall units (“CRU"}.

newe TR 1\ (annes
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6.03 Subject to the provisions of subclause §6.01, the
parties hexeto agree that a further expansion of the
shopping Centre may be constructed by Regional on the
Regional lands an the Regional Reserved Lands (the
~Phase 1I Expansion”), as outlined by single hatching
on the Site Plan, The Phase II Expansion shall not
excesd 300,008 sq. ft. of GRFA, and shall include a
fulleline department stoxe and CRU. Unless otherwise
agreed by the parties, the Phase II EBxpansion will not
open for business priox to April 1, 1895.

6.04 In consideration of Sears approval of the Phase II
expansion, Regional agrees to pax to Sears the sum of
Five Hundred Thousand Dollars ($3 0,000) plue epplicable
Goods & Services Tax ("G.5.T.") payable on the date on
whioh any portion of the Phase II Expansion is open for
business to the public.

5.05 The timing, extent and atandaxd of any work that may be
carried out by Regional in the construction of the
Phase I and Phase II Expansions shall be subject to the
reasonable approval of Sears and Sears Properties.

7. Subclauses 7.01{(a) and (b} of the Opsrating Agraeement axe
amended by replacing the references to “#ive and one half

(5%)", with "five (5.0)".

8. Clause 7.03 of the Operating Agreement is amended by adding
the following to the end thereof:

7.03(c) Notwithstanding the provisions of  subclause
7.03(b), Regional will assume all of the
obligations of Sears Properties pursuant to
wubclause 7.03(b) to make major repairs to the
Leased Lands.

9. Clause 35.01 of the Operating Agreemsnt is emended by adding
the following subclause at the end thexeof:

9.01(c) Notwithstanding the provisions of pubclauses
9.01(a) and (b), the parties hereto agree that for
the period commencing Apxil 1, 1990 and ending
March 31, 1991 (the "Base Year"), Sears’ share of
Mall operating cost and Parking area operating
cost (including any increase in interior common
area taxes), will be limited to 31.50 per sq. ft.

r anpwn of GRFA of the Sears department store,
{excluding the storage axea referred to in clause
§.03 above). Commencing April 1, 1991, such costs
will be increased annually by the lessaxr of:

{i). the actual parcentage change in the Mall
operating cost and the Parking area operating
cost from the Base Year; or

(11) the annual percentage change in the Consumer
price Index (CPI) for the City of Toronto (all
jtems included) wutilizing the following

formulas
‘< Sears department store GRFA x $1.50/sg. ft. x
//ngFQ%JL CPI April 1, immediately preceding year
10. Clause 13.02 of the Operating Agreement is awmended by adding
at the end thereof:
l)ﬁpu%/iﬁgﬁf ﬂotwithstanding the foregoing and only in connection with
; the Phase I and Phase II Expansione, Sears and Sears

properties shall have the right of approval, acting

y&gﬂ reasonably, over the leasing of space by Regicnal to any
user occupying any single premiseas in excess orf 10,000

< square feet of GRFA (excluding Eatons’s and Pa (:al:q),;,,.ﬂmJ
M mﬂ I & stoe in oess V{ 40,000 =q. P&./ﬁ/
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11. Clause 14 of the Operating Agreement is amended by
adding the following to the end thexeof:

14.02 Regional will indemnify and hold harmless Sears
Properties and Sears against any and all claims,
expenses, suits, liabilities oxr demands axising
from or in connection with the construction of the
Phase I and Phase II Expansiona (excluding
construction of the Sears storage area, customer
parcel pick-up area and OSA), except fox and to
the extent that such claims, liabilities, suits or
demanda arise out of the negligence or omission of
Sears Propertles, Sears and those for whom in law
it 1s responsible, regardless o©of whather such
construction is for the benefit of Sears. Such
indemnity shall include, without limitation, the

following:

{(a) satisfying any applicable municipal xequixeaents
for upgrading the fire protection sysztem of the
Sears depariment store, except where the upgrading
or adjustment to the fire protaction system is a
direct result of the construction of the storage
area and/or customexr parxcel pick-up area and/ox

OSA.

(b) third party claims directly related to the FPhase 1
and Phase II Expansions ({excluding the storage
area, customer parcel pick-up area, and O€A); and

(c) any loss of profits, together with raeasonable
overhead at the store operating level incurred by
‘Sears as a result of the negligence of Regilonal or
those for whom Regional is in law responeible,
directly or indirectly caused or arising from such

construction.

12. Clause 18 of the Operating Agreement is amended by adding to
the end thereof:

18.02 Regional will assume full responsibility for all
increases in realty tmxes and/cr local improvement
levies that are approved, installed or assessed
and are directly attributable to the Phase I and
Phase I Expansions. Notwithstanding the
provisions of Clause 18.01, and in addition to the
provisions of Clauses 4.03 and 4.04, Soeaxs
Properties is responsible for any increase in
realty  taxes attributable to a general
reassasspant and for local improvement levies that
are approved, ingtalled or assamsed after the
respective opening dates of the Phase I and Phase
1I Expansions, provided such taxes and/or local
ixprovements levies are directly attributable to
the Simpsons-Sears Lands and the Simpsons-Sears
Reserved Lands. Regional and Sears Properties
will co-operata, at no cost to Sears Properties,
in appealing any assessment that could result .in
any such increase being payable by Reglonal,
provided, however, that such appeal will not
adversely affect taxes payable by Sears

Properties.

13. Regional will ensure that any development on the ILeased
Lands will allow free and easy access and use of the Leasad

1ands in accordance with the Operating Agreement.

14. Except as otherwise provided herein, Sears Propertles may
deal with the balance of its lands to the fullest extent

permitted under the Operating Agreoment.

nawemri 1| lesney
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15. Notwithstanding the provisiona of msubclausa 7.02{d) of the
Operating Agreement which provides that certain easements
are granted to Reglonal in perpetuity, for puxposes of the
Lease those casements shall expixe with the termination of

the Lease.

16. The Operating Agreement and this Agreement shall ba read
together and have effect, so far as practicable, as though
all the provisions hereot and thexrsof were contained in one
instrument. Except as otherwise expressly amended hereby,
the terms and provisions of the Operating Agrsement are
hereby ratified, confirmed and continued in full foxce and

effect.

17. The Operating Agreement as supplemented by this Agreement
contains the entire agreesment between the parties and cannot
be changed or terminated orally, but only by an instrument
in writing exacuted by the parties.

18. This Agreement shall enure to the benefit of and be binding
upon the parties hereto and their respective successors and

permitted assigns.

IX WITNESS WHEREOF the parties hereto have executed thils
Agreement.,

-
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To the Supplement to the

,,_,_E_i_ Operating Agreement, dated
the 24th day of December,
1987.

PARCEL 1 - REGIONAL LANDS

ALL AND SINGULAR that certain parcel of land and premises situate in
the Town of Newmarket in the iit;g‘i;om; Municipality of York (formerly
in the Township of East Gwill ry in the County of York).

AND being composed of Part of Lot 96 in the first Concession West of
Yonge Street and being wore particularly described as all of Part 1
according to a Plan of Survey repistercd in the land Repistry Office

for York North on the lst day of August, 1873, as Plan Namber §5R-899.

PARCEL 2 - REGIONAL RESERVED LANDS

ALL AND SINGULAR that certain parcel of land and premises situate in
thé Town of Newmarket in the Regional Municipality of York (formerly
in the Township of East Gwillimbury in the County of York).

AND being composed of Part of Lot 96 in the first Concession West of
Yonge Street and being more particularly described as all of Part 2
according to a Plan of Survey registered in the Land Registry Office
for York North on the 1lst day of August, 1973, as Plan Mumber 65R-395.

PARCEL 3 - SIMPSONS-SEARS LANDS

ALL AND SINGULAR that certain parcel of land and premises situate in
the Town of Newmarket in the Regional Municipality of York (formerly

in the Township of Bast Gwillimbury in the County of York).

AND being composed of Part of Lot 96 in the first Concession Nest of
Yonge Street and being more particularly described as all of Part 3
according to a Plan of Survey registered in the Land Registry Office
for York North on the lst day of August, 1973, as Plaon Number 65R-809.

PARCEL 4 - SIMPSONS-SEARS RESERVED LANDS

.
ALL AND SINGULAR that cerrtain parcel of land and premises situate in
the Town of Newmarket in the Regional Municipality of York {formerly
in the Township of East Gwillimbury in, the County of York).

AND being composed of Part of Lot 96 in the first Concession West of
Yonge Street and being more particularly described as all of Part 4
according to a Plan of Survey repistered in the Land Registry Office
for York North on the 1st dav of August, 1973, as Plan Mumber §3R-B99.

JAN 24 '94 11:28
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SCHBDULE “C*

7o the Supplement to the
Operating Agraement, dated
the 24th day of December, 1987.

ADDITIONAL LANDS

Part of Lot 397,
Concession 1 W.Y.5.,

Town of Newmarket
being Part 1 on Reforenca Plan 65R-743D

P.21
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SECOND SUPPLEMENT TO OPERATING AGREEMENT

RE Document General
Oniarie Form 4 — Land Registration Reform Act
} (1) Registry Land Tides [] | () Page 1 of } ;7) pagss ) 72
! ) > @ m&?f?gr(s) Property gge&ﬂonal:
[ Schodvie L]
‘ (4) Nature of Document 3\
|

LC‘ 5’5 \\CJ q {5) Consideration
N 2% aY Dollars $ J\

(6) Description .
FIRSTLY: Part of Lots 96 and 97, Concession 1, West of Yonge Street, Town
of Newmarket, Regional Municipality of York, designated as Parts 1 and
2 on Plan 65R-899 and Part 1 on Plan 65R-7420 (Geographic Township of
East Gwillimbury, County of York).

FOr UrFICE USEE ONLY

SECONDLY: Part of Lot 96, Concession 1, West of Yonge Street, Town of
New Property ldentifiers . Newmarket, Regional Municipality of York, designated as Parts 3 and 4,
l i Agduional ol o Plan 65R-899 (Geographic Township of East Gwillimbury, County of
Schedule York);

Executions . /

[ ) This (a) Redescription ) scheduks for A
gggﬂbﬂdt Docurnent New Eassment Additional

Scheduis O Contains: Plan/Sketch D Dwesoription D Parties D Other [E

<

(8) This Document provides as follows:

See Second Supplement to Operating Agreement attached.

Continued on Sohedule D}

‘(9) This Document ralates to instrument number(s)

110) Party(les) (Set out Status or Interest)

Name(s) Signature(s) Date of Signature
j Y M D
 REGIONAL SHOPPING CENTRES LIMITED and | .| Per: LG 77Ty L L 11994 101
OMERS REALTY CORPORATION ! ll
by OSLER, HOSKIN & HARCOURT. . . . .. ... .. ...........7 ........ P
solicitors for OMERS REALTY CORPORATION f i §
1 ]
T T LI IR I A SO
B
1) Add
for Service ¢/o Suite 2220, 161 Bay Street, Toronto, Ontario M5] 251 )
112) Party(ies) (Set out Status or Interest) N
Name(s) Signature(s} Date of Signature
Y M D
| P
.......................................................... § R RS &
R I I A A R S SN N ;n;!
i P
R LI 2}'%
i ) 1
(13) Address
for Service )
{14} Municipal Address of Property {15) Document Prepared by: gﬂ Fees and 12X \
Upper Canada Mall B. McGregor / A. Bistolas 2| Regisraion Fee
Newmarket, Ontario Osler, Hoskin & Harcourt Qn
P. O.Box 50 o
1 First Canadian Place
. Toronto, Ontario . E -
M5X 1B8 &
(UCM12) Matter #: 1438602 || Tatal
J N _/




UPPER CANADA MALL

SECOND SUPPLEMENT TO THE OPERATING AGREEMENT

%4
This Agreement is made as of the 2! day of January, 1994.

BETWEEN:
REGIONAL SHOPPING CENTRES LIMITED
a corporation incorporated under the laws of Ontario
(herein called "Regional”)
of the First Part
- and -
OMERS REALTY CORPORATION
a corporation governed by the laws of Canada
(herein called "ORC")
of the Second Part
- and -
SEARS CANADA INC. _
a corporation incorporated under the laws of Canada (formerly
known as Simpsons-Sears Limited)
(herein called "Sears")
of the Third Part
- and -
CAMBRIDGE LEASEHOLDS LIMITED
a corporation governed by the laws of Ontario
(herein called "Cambridge")
of the Fourth Part
- and -
THE PRUDENTIAL INSURANCE COMPANY OF AMERICA
a body corporate under the laws of the State of New Jersey,
one of the United States of America
THE CANADA LIFE ASSURANCE COMPANY
a corporation incorporated under the laws of Canada
LONDON LIFE INSURANCE COMPANY
a corporation incorporated under the laws of Canada
(collectively herein called the *Lenders”)
of the Fifth Part
WHEREAS:

A. Regional, Sears and Simpsons-Sears Properties Limited (subsequently
known as Sears Properties Inc., and hereinafter referred to as
"properties”) entered into an operating agreement {the "Operating
Agreement") dated the 25th day of July, 1973, notice of which was
registered on title on July 19, 1974 as Instrument No. 161412, relative
to the operation of their respective portions of Upper Canada Mall,
Newmarket, Ontario, as an integrated shopping centre, subject to the

Supp/OpAg/UCH - 1.20.94
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covenants and ag

terms and conditions and with payments in the amounts and at the times
set forth in the Operating Agreement; .

By assignment dated the 6th day of September, 1988 Regional assigned its
jnterest in the Operating Agreement by way of security to the Lenders,
which assignment was registered on title on September 7, 1988 as

Instrument No. 481350;

The Operating Agreement was supplemented by an agresment (the
*Supplementary Agreement*) made the 24th day of December, 1987 between
Sears, Properties and Regional, which agreement was registered on title

on January 0\, 1994 as Instrument No. L3206

Sears has leased to Regional by a Jease dated the 24th day of December,
1987 (the “Land Lease"), which lease was registered on title on January

a1, 1994 as Instrument Ro. g3209%{, a portion of the Sears Lands

wore particularly described in Part III of Schedule "B", (the “Leased

Lands");

By Transfer/Deed dated January 21!_ and registered January 34', 1994 as
Instrument No. o’ Regional granted to ORC an u;(—i‘i_vided 50%
interest in the title to the Regional Lands, as described in Schedule
"A*, and Regional has agreed to assign to ORC an undivided 50% of

Regional's interest in the Operating Agreement;

" sears is the amalgamated successor to Properties;

Sears is a party to the Operating Agreement with respect to the Sears
Lands (referred to as the Simpsons-Sears Lands 1in the Operating
Agreement) as described in Part 1 of Schedule "B", the Sears Reserved
Lands (referred to as the Simpsons-Sears Reserved Lands in the Operating
Agreement), as described in Part II of Schedule "B", and the Sears Store

and related matters;
Cambridge is the manager of Upper Canada Mall.

HOW THEREFORE THIS AGREEMENT witnesses that, in consideration of the
reements hereinafter contained, the parties hereto agree as

followss

1.

The Operating Agreement as supplemented and amended previous to this
Agreement by the documentation referred to above is herein referred to
as the "Consolidated Operating Agreement”, and words and expressions
defined therein shall have the same meanings in this Agreement, unless
this or the context otherwise requires.

The parties acknowledge that improvements made to the Leased Lands by
Regional pursuant to the Land Lease shall not be considered to be
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*developed”,
Operating Agreement.

as that word is used in Section 22.02 of the Consolidated

For purposes of clarifying the requirements of Clause 4.04 of the
Consolidated Operating Agreement, Sears hereby agrees that in the event
of an expansion of its store Sears shall use any available Sears Lands
and Sears Reserved Lands first in order to satisfy municipal parking
requirements prior to requiring Regional and ORC to provide additional
parking to Sears pursuant to the aforesaid Clause 4.04. Clause 4.04 i
amended in that to the extent that Regional and ORC have provided lands
for parking pursuant to Clause 4,04, it is agreed that Sears shall pay

the cost of paving such lands.

(a) Regional hereby grants, transfers and assigns to ORC and its
successors and assigns, an undivided 50% of Regional's 100%
interest in and to the Consolidated Operating Agreement and all
rights, benefits and obligations whatsoever existing thereunder

from and after the date hereof;

(b) Regional hereby agrees to indemnify and save harmless ORC from and
against any and all liabilities, damages, costs, expenses, causes
of action, suits, claims and judgments arising from or in
connection with or resuiting from any negligent or wrongful act or
negligent or wrongful omission of Regional or those for whom it is
at law responsible occurring prior to the date hereof with respect

to the Consolidated Operating Agreement;

{(c) ORC hereby accepts from Regional the assignment of the interest
set forth in Section 4(2) above, and hereby assumes and agrees to
perform, observe and carry out all the covenants and obligations of
Regional under the Consolidated Operating Agreement arising from
and after the date hereof to the extent of the said 50% interest .

(d) ORC hereby agrees to indemnify and save harmless Regional from and
against any and all liabilities, damages, costs, expenses, causes
of action, suits, claims and judgments arising from or in
connection with or resulting from any negligent or wrongful act or
negligent or wrongful omission of ORC or those for whom ORC is at
law responsible occurring on or after the date hereof with respect
to ORC's undivided 50% interest in the Comsolidated Operating

Agreement;

(e) Regional hereby agrees to indemnify and save harmless ORC from and
against any and all liabilities, damages, costs, expenses, causes
of action, suits, claims and judgments arising from or 1in
connection with or resulting from any negligent or wrongful act or
negligent or wrongful omission of Regional or those for whom it is
at law responsible occurring on or after the date hereof with
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respect to Regional's remaining undivided 50% interest 1in the

Consolidated Operating Agreement;

A1l of the parties hereto, hereby expressly consent to the assignment

and transfer referred to in Section 4 hereof.

Clause 21.01 of the Consolidated Operating Agreement is hereby amended
to provide that the first refusal rights in favour of Sears thereunder
shall not apply to sales or transfers of the Regional Lands or any
portion thereof, now or in the future, between the co-owners of the
Regional Lands. It is also agreed that Clause 21.01 of the Operating
Agreement shall not apply to the transfer of the 50% interest in the
Regional Lands from Regional to ORC, pursuant to Section 4(a) hereof.
(a) The "Simpsons-Sears Lands" and the "Simpsons-Sears Reserved Lands®
referred to in the Consolidated Operating Agreement shall hereafter
be referred to, respectively, as the "Sears Lands" and the *Sears

Reserved Lands".

(b) Sears as owner of the Sears tands and the Sears Reserved Lands and
Regional and ORC, as co-owners of the Regional Lands, hereby each

acknowledge and agree that they are entitled to the mutual first

right of refusal (as between Sears and such co-owners) as contained
in Section 21.01 of the Consolidated Operating Agreement, as
amended by Section & hereof, for the period from the date hereof to
July 24, 2018 notwithstanding any prior termination of the
Consolidated Operating Agreement and that such mutual first right
of refusal applies to all of the Sears Lands and the Sears Reserved
Lands provided that Sears shall have the right at any time to
mortgage or finance all or part of the Sears Lands and the Sears
Reserved Lands to a maximum of 75% of the then current fair market
value provided that the provisions of such mortgage or financing
permit a discharge or partial discharge of the Sears Lands and the
Sears Reserved Lands upon request by Sears, or upon payment of an
amount equal to the principal and interest reasonably allocable to
such lands and improvements in compliance with such aforesaid 75%
and on any purchase by the said co-owners, the co-owners

max imum,
shall take title subject to such mortgage or financing.

(c) If Sears accepts a bona fide third party offer to purchase the

Sears Reserved Lands and the said rights of first refusal are not
exercised, and the option pursuant to the Option Agreement between
Sears and Regiomal of even date herewith (the "Option Agreement")
has not been exercised with respect to the Sears Reserved Lands and
the Sears Reserved Lands are sold to such third party in
accordance with the Consolidated Operating Agreement, then Regional
and ORC as co-owners of the Regional Lands shall execute and
register - on title to the Sears Reserved Lands a release and
discharge of the Sears Reserved Lands from the said rights of first
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10.

(d)

(b)

refusal, the Consolidated Operating Agreement and the Land Lease
insofar as those documents affect the lands being sold. Similarly,
if Regional and ORC as co-owners of the Regional Lands accept a
bona fide third party offer to purchase all or part of the Regional
Lands and the said rights of first refusal are not exercised and
the Regional Lands or part thereof are soid to such third party in
accordance with the Consolidated Operating Agreement, then Sears
shall execute and register on title to the Regional Lands or
applicable part thereof so sold a release and discharge of the
Regional Lands from the said rights of first refusal.

1f Sears accepts a bona fide third party offer to purchase the
Sears Lands and the said rights of first refusal are not exercised,
and the option pursuant to the 'Option Agreement has not been
exercised with respect to the Sears Lands, and the Sears Lands are
sold to such third party in accordance with the Consolidated
Operating Agreement, then the Sears Lands shall continue to be
subject to the Consolidated Operating Agreement (including the
mutual right of first refusal contained in Section 21.01 therein),
and to the Option Agreement, until the expiry or other termination

of such agreements.

Clause 21.01 of the Consolidated Operating Agreement is hereby
amended to reflect the foregoing.

Regional, Sears and Cambridge hereby represent and warrant to each
other and to ORC that to the best of its knowledge the Consolidated
Operating Agreement is in full force and effect and 1in good

standing.

Sears (with respect to the Sears tands and the Sears Reserved
Lands) hereby waives and releases any and all claims or rights
against ORC and against ORC's undivided 50% dinterest in the
Regional Lands for the remedying of any defaults or omissions under
the Operating Agreement occurring prior to the date hereof.

Each of Regional, ORC, Cambridge and Sears agree that it shall not take
or suffer any action to terminate the Consolidated Operating Agreement
with an effective termination date which is earlier than July 24, 2013,

subject to Section 11 hereof.

Subject to all other provisions of the Consolidated Operating Agreement,
Clause 13.01 of the Operating Agreement shall be deemed to continue in
full force and effect until, and shall terminate and become null and

void, on July 24, 2008.

11. (a) Effective and commencing July 25, 2008, and provided that the

Consolidated Operating Agreement has not been terminated by
Regional or ORC other than by reason of a default by Sears
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(b)

thereunder, Sears covenants that, until the date described in
paragraph (b) below, it will actively and in accordance with good
merchandising practice carry on in the buildings and structures on
the Sears Lands the operation of a department store {which may
jnclude, as part of such department store, key cutting, the sale of
insurance, the sale of investment funds, the provision of financial
services, a beauty salon, optical and hearing aid departments, a
watch repair shop and a coffee shop or restaurant, automotive
service centre and/or gasoline station, but shall not include any
business generally carried on as a discount operation and in no
event shall the buildings or structures on the Sears Lands be used
for or with respect to or in connection with the operation of a
food supermarket or retail grocery store) and parking structures
(to the extent they exist) under the name of Sears or such other
trade name adopted for use in a majority of stores operated by
Sears in the Province of Ontario; and Sears covenants that it will
not use or permit to be used any part of the Sears Lands or the

buildings and structures erected thereon for any purpose other than

as aforesaid.

The covenant contained in sub-paragraph {a) above shall terminate
on the date which is the eariiest of:

(1) July 24, 2013;

(ii) the date after July 24, 2008 on which Eaton's (or its
replacement provided such replacement is a full-Tline
department store of similar stature and merchandising
ability in the shopping centre industry in Canada) ceases
to operate .and be open to the public for business at
Upper Canada Mall for a period in excess of six months
{excluding non-operation due to Force Majeure provided
the department store is proceeding diligently to correct
the events of Force Majeure and in any event the
cessation of operations is for a period not exceeding
twelve months). For purposes hereof, Force Majeure shall
mean acts of God, acts or laws of amy civil or military
authority, strikes or other labour disturbances, floods,
epidemics, war, civil commotion, accidents or disruptions
including fires and breakdowns to utilities, plant or
machinery, inability on account of causes beyond the
reasonable control of the party affected to obtain
necessary labour, materials, services or facilities, or
any other reason beyond the reasonable control of the
party affected, provided that shortage of funds shall not
by itself constitute Force Majeure; and

(iii) the date after July 24, 2008 on which 35% or mare (in
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number or square footage) of all tenants in Upper Canada
Mall excluding Sears and Eaton's or the replacement of
Faton's described in subsection 11(b)(ii) cease to
operate and be open to the public for business at Upper
Capada Mall for a périod in excess of six wmonths
{excluding non-operation due to damage or destruction of
a substantial portion of the Upper Canada Mall building,
provided the co-owners of the Regional Lands are
proceeding diligently to repair the damage and in any
event the non-operation by the said 35% or more (in
number or square footage) of tenants is for a period not
exceeding twelve months).

12. Any notice, demand, approval, consent, information, agreement, offer,
payment, request or other communication (hereinafter referred to as a
"Notice") to be given under or in connection with this Agreement shall
be in writing and shall be given by personal delivery or by telecopier
or other electronic communication which results in a written or printed
notice being given, addressed or sent as set out below or to such other
address or electronic number as may from time to time be the subject of

a Notice:

(a) Regional Shopping Centres Limited

Suite 300

g5 Wellington Street West
Toronto, Ontario

M5J 2R2

Attention: Office of the Corporate Secretary

Telecopy:

416 - 369 1328

(b) OMERS Realty Corporation
Suite 2220
161 Bay Street
Toronto, Ontario

M5J 251

Attention:
Telecopy:

President
416 - 369-1847

(c) Sears Canada Inc.
222 Jdarvis Street
Toronto, Ontario

M58 2B8

Attention:
Telecopy:

0ffice of the Secretary
416 - 941-2321

(d) Cambridge Leaseholds Limited

Suite 300

95 Wellington Street West
Toronto, Ontario

M53 2R2Z

Attention:
Telecopy:

Office of the Corporate Secretary
416 - 369-1328

(e) The Prudential Insurance Company of America
Mortgage Investment Office
200 Consilium Place

4th Floor

Scarborough, Ontario
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13.

14.

15.

16.

17.

M1H- 3E8

Attention: General Manager, Mortgage Investments
Telecopy: 416 - 296-3285

(f) The Canada Life Assurance Company
330 University Avenue
6th Floor
Toronto, Ontario

Attention:
Telecopy:

(g) London Life Insurance Company
One London Place
255 Queens Avenue
Suite 800
tondon, Ontario
N6A 5R8

Attention:

Telecopy:
Any Notice, if personally delivered, shall be deemed to have been
validly and effectively given and received on the date of such delivery
and if sent by telecopier or other electronic communication with
confirmation of transmission, shall be deemed to have been validly and
effectively given and received on the business day next following the

day it was received.

The parties acknowledge that this Agreement or a short form thereof, may
1
be registered on title to any of the lands referred to in the Agreement.

The Consolidated Operating Agreement and this Agreement shall be read
together and have effect, so far as practicable, as though all the
provisions hereof and thereof were contained in one instrument. Except
as otherwise expressly amended hereby, the terms and provisions of the
Consolidated Operating Agreement are hereby ratified, confirmed and
continued in full force and effect. In the event of any inconsistency
or difference between this Agreement and the Consolidated Operating
Agreement, this Agreement shall govern. Section 7 hereof and the
provisions of Section 21.01 of the Consolidated Operating Agreement
applicable thereto shall survive termination of the Consolidated

Operating Agreement as amended hereby.

This Agreement shall be construed and enforced in accordance with the
laws of the Province of Ontario and the laws of (Canada applicable
thereto and shall be treated in all respects as an Ontario contract.

No supplement, modification, waiver or termination of this Agreement
shall be binding unless executed in writing by the parties hereto in the

same manner as the execution of this Agreement.

Time shall be of the essence of this Agreement.
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18.

19.

20.

21.

Each of the parties hereté shall from time to time hereafter and upon

any reasonable request of the other, execute and deliver, make or cause

to be made all such further acts, deeds, assurances and things as may be-

required or necessary to more effectually impiement and carry out the

true intent and meaning of this Agreement.

Al df the covenants and agreements in this Agreement shall be binding
upon the parties hereto and their respective successors and assigns and
shall enure to the benefit of and be enforceable by the parties hereto
and their respective successors and their permitted assigns pursuant to

the terms and conditions of this Agreement.

The Lenders hereby consent to this Agreement.

This Agreement may be executed in counterparts, which shall be read and

construed together as one instrument.

IN WITNESS WHEREOF the parties hereto have executed this Agreement under

seal as evidenced by their properly authorized officers in that behalf as of

the day and year first above written.

REGIONAL SHOPPING CENTRES LINITED

TINMOUTH

WILLIAM W.
Senor Vice-President
We have authority ®urdekikethe Corporation.

OMERS REALTY CORPORATION

V20 ol
&P

Patl D. Colangelo

Jice-President

We have authority to bind the Corporation.

SEARS CANADA IN

nen

: ) 1

Per:

ﬂma/d: & Vezer—, Vie P Jed
w&’ﬁ{(«’?’ ﬁxtﬁgr%ﬂ&b{i n%%éﬁporati on.
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CAMBRIDGE LEASEHOLDS LIMITED

Per
. WiLL ra
 sonio M W. TINMOUTY
We have authority Cepdy Corporation.

THE PRUDENTIAL IMSURANCE COMPANY
OF AMERICA

Per:
¥

We have authority d the Corporation.

LONDON LIFE INSURANCE COMPANY
Per:‘&ﬁﬁ Y. £
Ash S
wone /S
Per: ( L,--
- F. Marténs
egional Vice P

nt
We have authority to bﬁgqﬁe Corporation.




HEDULE "A"

Regional Lands

part of Lots 96 and 97, Concession 1, West of Yonge Street, Town of
Newmarket, Regional Municipality of York, designated ‘as Parts 1 and 2 on
Reference Plan 65R-899 and Part 1 on Reference Plan 65R-7420.
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SCHEDULE "B"
part I Sears Lands

part of Lot 96, Concession 1, West of Yonge Street, Town of Newmarket,
Regional Municipality of York, designated as Part 3 on Reference Plan

65R-899.

part II  Sears Reserved Lands

part of Lot 96, Concession 1, Wwest of Yonge Street, Town of Newmarket,
Regional Municipality of York, designated as Part 3 on Reference Pilan

65R-899.

~ Part III - Leased Lands

ALL AND SINGULAR that certain parcel of land and premises situate, lying and
being in the Town of Newmarket in the Regional Municipality of York (formerly
in the Township of East Gwillimbury in the County of York),

And being composed of Part of Lot 96 in the First Concession West of Yonge
Street and more particularly described as Part 1 according to a Plan of
Survey registered in the Land Registry Office for the Registry Division of
York Region on the 25th day of January, 1991, as Plan Number 65R - 14993.
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Ontario Form 5 — Land Registration Reform Act 2
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‘Additional Property ldentifier(s) and/or Other Information ™

| LEGAL DESCRIPTION (Box 6)

i FIRSTLY: Part of Lot 96, Concession 1, West of Yonge Street, Town of Newmarket, Regional Municipality
gf Yor;c R((ggographic Township of East Gwillimbury, County of York) designated as Parts 1, 2,3 and 4 on
lan 65R-899.

] SECONDLY: Part of the south half of Lot 97, Concession 1, West of Yonge Street, Town of Newmarket,
Regional Municipality of York (Geographic Township of East Gwillimbury, County of York) designated as
Part 1 on Reference Plan 65R-7420.

Save and except Part of Lots 96 and 97, Concession 1, West of Yonge Street, Town of Newmarket, Regional
;viunifc’:lip.alti3 ﬁ)flgi)%:, (Geographic Township of East Gwillimbury, County of York) designated as Parts 6 and
’ on Plan - . '

Land Registry Office for the Registry Division of York Region (No. 65).

|

ADDITIONAL PARTIES (Box 12)

] SEARS CANADA INC.(OWNER)
222 Jarvis Street, Toronto, Ontario M5B 2B8

l CAMBRIDGE LEASEHOLDS LIMITED (MANAGER)
Suite 300, 95 Wellington Street West, Toronto, Ontario M5J 2R2

] THE PRUDENTIAL INSURANCE COMPANY OF AMERICA
THE CANADA LIFE ASSURANCE COMPANY

LONDON LIFE INSURANCE COMPANY
} (CHARGEES)

c/o Osler, Hoskin & Harcout, P.O. Box 50

1 First Canadian Place, Toronto, Ontario M5X 1B8

|
|

A
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UP. D AL

THIRD SUPPLEMENT TO THE OPERATING AGREEMENT
This Agreement made as of the 3+hday of 912[:[ Z , 1998,

AMONG:
REGIONAL SHOPPING CENTRES LIMITED

a corporation incorporated under the laws of Ontario
(hereinafter called "Regional”)

- and -

OMERS REALTY CORPORATION
a corporation incorporated under the laws of Canada

(hereinafter called ORC")
- and -

SEARS CANADA INC.
a corporation incorporated under the laws of Canada

(formerly known as Simpsons-Sears Limited)
(hereinafter called "Sears")

- and -

CAMBRIDGE LEASEHOLDS LIMITED
a corporation incorporated under the laws of Ontario

(hereinafter called *Cambridge”)

- and -

THE PRUDENTIAL INSURANCE COMPANY OF AMERICA
a body corporate under the laws of the State of New Jersey,

one of the United States of America;

THE CANADA LIFE ASSURANCE COMPANY

a corporation incorporated under the laws of Canada;

LONDON LIFE INSURANCE COMPANY
a corporation incorporated under the laws of Canada;
(collectively hereinafter called the "Lenders™)

WHEREAS:

A. Regional, Sears and Simpsons-Sears Properties Limited (subsequently known as Sears
Properties Inc. and hereinafter referred to as "Properties”) entered into an operating agreement
(hereinafter called the "Operating Agreement”) dated the 25th day of July, 1973, a short-form
notice of which was registered on title on July 18, 1974 as Instrument No. 161412, relative to
the operation of their respective portions of Upper Canada Mall, Newmarket, Ontario
(sometimes called herein the "shopping centre”), as an integrated shopping centre, subject to the
terms and conditions set forth in the Operating Agreement;

B. The portion of the shopping centre owned by Regional as described in the Operating
Agreement was then comprised of the Regional Lands and the Regional Reserved Lands as
described therein, and the portions of the shopping centre then owned by Properties as set out
in the Operating Agreement were the Simpsons-Sears Lands and the Simpsons-Sears Reserved

Lands, as described therein.

C. By assignment dated the 6th day of September, 1988, registered on title on September
7, 1988 as Instrument No. 481350, Regional assigned its interest in the Operating Agreement
by way of security to the Lenders, as collateral security for the obligations of Regional under

the Charge registered as Instrument No. 481347,

D. The Operating Agreement was supplemented by an agreement (hereinafter called the
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"Supplementary Agreement”) made the 24th day of December, 1987 among Sears, Properties
and Regional, which Agreement was registered on title on January 21, 1994 as Instrument No.
633096, and which added certain additional lands, being Part of Lot 97, Concession 1 West of
Yonge Street, Town of Newmarket, designated as Part 1, Plan 65R-7420 (hereinafter called the

» Additional Lands") as part of the Regional Lands;

E. Sears leased to Regional by a lease dated the 24th day of December, 1987 (the "Land
Lease") which lease was registered on title on January 21, 1994 as Instrument No. 633095, a
portion of the Simpsons-Sears Reserved Lands and the Simpsons-Sears Lands more particularly
described as Part of Lot 96, Concession 1, West of Yonge Street, designated as Part 1 on
Reference Plan 65R-14993. The Land Lease will be partially surrendered by a Partial Surrender
and Lease Amending Agreement among the parties hereto following the transfers referred to in

Recitals O and P hereof; .

F. By Transfer/Deed of Land dated the 18th day of January, 1994 and registered January
24, 1994 as Instrument No. 633167, Regional granted to ORC an undivided 50% interest in the
title to the Regional Lands inctuding the Regional Reserved Lands and the Additional Lands, as

described in Schedule "A" attached hereto;

G. The Operating Agreement was further supplemented by an agreement (hereinafter called
the "Second Supplementary Agreement”) made the 21st day of January, 1994 among Regional,
ORC, Sears, Cambridge and the Lenders, which Agreement was registered on title on January
24, 1994 as Instrument No. 633169, and which included an assignment by Regional to ORC of
an undivided 50% interest in Regional’s interest in the Operating Agreement;

H. The Lenders partially re-assigned ‘over unto ORC a 50% undivided interest in the
Operating Agreement assigned to the Lenders as security under Assignment registered as
Instrument No. 481350, which partial re-assignment was registered on January 24, 1994 as

Instrument No. 633186;

L By an Assignment of the Operating Agreement registered on January 24, 1994 as
Instrument No. 633164, Regional assigned its interest in the Operating Agreement as amended
to the Lenders as collateral security for the obligations of Regional under the Charge registered
on January 24, 1994 as Instrument No. 633162. By Partial Re-assignment of the Operating
Agreement registered on January 24, 1994 as Instrument No, 633191, the Lenders re-assigned
over unto Regional a 50% undivided inteérest in the Operating Agreement and released and
discharged Regional and Regional’s 50% undivided interest in the lands and the Operating
Agrcement from the Assignment registered as Instrument No, 633164, such thal this Assignment
now relates only to ORC’s 50% interest in the Operating Agreement;

T Sears is the amalgamated successor to Properties;

K. Sears is currently a party to the Consolidated Operating Agreement (as hereinafter
defined) with respect to,

@D the lands described in the Operating Agreement as the "Simpsons-Sears Lands”,
which are referred to in the Second Supplementary Agreement, and hereinafter
in this Agreement, as the "Sears Lands"; and

(i)  the lands which were described in the Operating Agreement as the "Simpsons-
Sears Reserved Lands”, which are referred to in the Second Supplementary
Agreement as the "Sears Reserved Lands” and which have been transferred to
Regional and ORC as referred to in Recital O hereof, and are hereinafter
described as the "Regional/ORC Additional Lands", more particularly described
in Schedule "B"” attached hereto;

L. By an Option Agreement made the 21st day of January, 1994 between Sears and Regional
(the "Option Agreement”), which was registered on January 24, 1994 as Instrument No. 633159,
Sears granted to Regional a conditional option to purchase certain lands being the Sears Lands
and the Regional/lORC Additional Lands, and a 50% interest in the Option Agreement was
assigned by Regional to ORC on January 24, 1994 by registered Instrument No. 633172, and
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a security interest in the Option Agreement was assigned to the Lenders by registered Instrument
No. 633161 and by registered Instrument No. 633166. The Option Agreement will be partially
surrendered by Partial Release of Option to Purchase registered on the date hereof in connection
with the transfers referred to in Recitals O and P, and partial releases from assignments No.
633161 and No. 633166 will be registered on the date hereof; :

M.  Cambridge is the manager of Upper Canada Mall;

N. Sears has agreed to sell to ORC and Regional the Regional/ORC Additional Lands in
exchange for the sale by ORC and Regional to Sears of a portion of the Regional Lands and of
the Additional Lands more particularly described in Schedule "C" attached hereto (the "Sears

Additional Lands");

0. By Transfer/Deed of Land registered on | I\ i)rl\ f} , 1998 as Instrument No.
£n4k9 2., Sears conveyed to Regional an undivided 50% interest in the Regional/ORC
‘Additional Lands; by Transfer/Deed of Land registered on (N’ A , 1998 as

Instrument No. P. )19 (%3 , Sears conveyed to ORC the remainihg undivided 50% interest
in the Regional/ORC Additional Lands;

P. By Transfer/Deed of Land registered on ( Z g[’i | 1998 as Instrument No.
PG 6y, ORC and Regional conveyed to Sears the Bears Additional Lands;

Q. Regional and ORC intend to transfer to the government for sidewalk purposes on the west
side of Yonge Street a portion of the Regional Lands and the Additional Lands more particularly
described as Part of Lots 96 and 97, Concession 1, West of Yonge Street, designated as Parts
6 and 7 on Plan 65R-18177, with the result that the entire shopping centre, being the lands
affected by this Agreement, shall be as described in Schedule "D" bereto.

NOW THEREFORE THIS AGREEMENT witnesses that, in consideration of the

covenants and agreements hereinafter contained, the parties hereto agree as follows, effective
from and after the latest of the registration dates referred to in Recitals O and P hereof

1. The Operating Agreement as supplemented, assigned and amended previous to this
Agreement by the documentation referred to above, is herein sometimes collectively referred to
as the "Consolidated Operating Agreement"”, and words and expressions defined therein shall
have the same meaning in this Agreement except as changed by this Agreement and unless this
Agreement or the context otherwise requires. References in this Agreement to the "Operating
Agreement” are references to the Operating Agreement dated July 25, 1973 excluding the
Supplementary Agreement and the Second Supplementary Agreement unless specifically
provided. References to clause numbers in the Operating Agreement refer to the clauses in the
original version registered on titeon - (Ap0i\ A , 1998 as Instrument No. £ \9 196
not those in registered Instrument No. 161412.

2. The Regional/ORC Additional Lands comprise the whole of those lands which are
described as the "Simpsons-Sears Reserved Lands" in the Operating Agreement and were re-
named the "Sears Reserved Lands” in the Second Supplementary Agreement, together with a
right-of-way over Part 6 on Plan 65R-19397.

3. The parties hereby waive the first right of refusal provided for in Clause 21 .01 of the
Operating Agreement as amended by Clause 7 of the Second Supplementary Agreement with
respect to the Transfers/Deeds of Land referred to in recitals O and P of this Agreement, and
agree that such rights of first refusal do not apply to the said Transfers/Deeds of Land. The
parties further agree that the option rights provided for under the Option Agreement shall
terminate and be of no further force or effect with respect to the Regional/ORC Additional
Lands, and do not apply to and have no force or effect with respect to the Sears Additional
Lands, but shall continue with respect to all other lands which are the subject of the Option

Agreement.
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4. Sub-clause 4.01 of Clause 4 of the Operating Agreement, together with sub-clauses 4.02
and 4.03 of such Clause 4 as contained in the Supplementary Agreement, shall remain in force
in their existing form with respect to the Sears Lands including the Sears department store and
automotive centre, but shall not apply to or for the benefit of the Sears Additional Lands. Clause
4.04 of the Consolidated Operating Agreement (as contained in the Supplementary Agreement
and amended by the Second Supplementary Agreement) is deleted and shall have no further force
or effect for any purpose. The following shall be added as the new sub-clause 4.04 of Clause
4 of the Operating Agreement, but shall apply with respect to and for the benefit of the Sears

Additional Lands only:

"4.04 (a) Sears agrees to construct on the Sears Additional Lands a free standing retail
furniture, appliance and home furnishings store containing approximately 35,000
square feet of Gross Rentable Floor Area, which shall be located approximately
as shown on Schedule "E" attached hereto;

()  The said retail furniture and appliance store shall comply in all respects with
applicable zoning and building by-laws of the Town of Newmarket and with the
plans and specifications therefor approved by the Town of Newmarket pursuant
to the Site Plan Amending Agreement between Regional, ORC and the Town of
Newmarket and assumed by Sears pursuant to an assumption agrecment between

Sears, Regional and ORC;

(©) The exterior design of the said furniture and appliance store shall be
architecturally compatible with the balance of the shopping centre, as evidenced
by the prior approval of such store design by Regional and ORC (which approval
shall not be unreasonably withheld or unduly delayed). Regional and ORC
hereby approve of the exterior design of the said furniture and appliance store in

its completed state as at January 1, 1998;

(@  Regional and ORC hereby consent to and approve of all signs being utilized by
Sears on the Sears Additional Lands as at January 1, 1998;

(e) Sears shall also construct all parking areas, aisles, sidewalks, access roads,
entrances and exits, landscaped areas and other accommodation areas and lighting
and other equipment thereon, all as may be properly and reasonably required on
the Sears Additional Lands for the purposes of such store and in accordance with
the plans and specifications approved by the Town of Newmarket and applicable
planning authorities. The parking layout and landscaping on the Sears Additional
Lands shail be substantislly as shown on Schedule "E" attached hereto;

43} All construction by Sears on the Sears Additional Lands shall be performed
expeditiously and in a good and workmanlike manner.” '

5. (a) Sub-clauses 7.03(a) and 7.03(b) of the Operating Agreement shall, with respect
only to the Sears Additional Lands, be deleted and of no further force or effect, but shall remain
in full force in their present form with respect to both the Sears Lands and the balance of the
shopping centre owned by Regional and ORC including the remaining lands which are subject

to the Land Lease.

(b)  The following shall be added as sub-clause 7.03(d) of the Operating Agreement
but shall apply with respect to and for the benefit of the Sears Additional Lands only:

"7.03 (d)  Regional and ORC shall keep all the parking areas on the Sears Additional Lands
and on the balance of the shopping centre owned by Regional and ORC in good
order and repair (including repaving and the replacement of electric light
standards but excluding major repairs) and, without in any way limiting the
generality of the foregoing, in particular shall:

) maintain all entrances, access roads, lanes, parking spaces (other than
those in parking structures and except for the said major repairs), and
shall suitably mark all such parking spaces and except as aforesaid,
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maintain all paved surfaces in a reasonably smooth condition and repaired
whenever necessary;

(i) ~ remove or cause to be removed therefrom all papers, debris, snow, ice,
filth and refuse when reasonably necessary;

(i) keep the surface of all exterior pavement sanded and salted when
reasonably required; and

(iv)  keep the curbs, lighting equipment, lane dividers, adjacent landscaping,
drains, direction signs and other installations made on or in connection
with such parking facilities in good repair and condition and keep such
parking facilities adequately lit when reasonably necessary and when
required during night-time business hours. " :

6. In addition to any payments required to be made by Sears under the Consolidated
Operating Agreement in respect of the Sears Lands, Sears shall pay to Regional and ORC
annually with respect to the Sears Additional Lands a contribution to the exterior common area
costs for the shopping centre, being the parking area operating costs described in Clause 9.03
of the Operating Agreement and the utilities maintenance, repairs and/or replacement costs
described in Clause 11,01 of the Operating Agreement (together the "Sears Additional Lands
CAM™). For clarification and notwithstanding anything to the contrary in this Agreement, Sears
shall have no obligation to pay mall operating costs defined in Clause 9.02 of the Operating
Agreement with respect to the Sears Additional Lands. For the year commencing December 1,
1997 (the "Base Year"), the Sears Additional Lands CAM shall be in the amount of $.68 per
square foot of Gross Rentable Floor Area of the Sears furniture store on the Sears Additional
Lands. For purposes of this Agreement, "Gross Rentable Floor Area” with respect to the
buildings on the Sears Additional Lands means the size of such area measured from the outside
surface of the exterior walls, doors and windows. Commencing December 1, 1998, the amount
of the Sears Additional Lands CAM for future years shall be escalated annually by the lesser of:

6)) the actual percentage increase in the costs properly included in the Sears
Additional Lands CAM from the Base Year; or

(i)  the annual percentage change' in the Consumer Price Index ("CPI") for the City
of Toronto (all items included) utilizing the following formula:

Sears furniture store-Gross Rentable Floor Area X $.68 sq. ft X
CPI December 1, current year
CPI December 1, immediately preceding year

(provided that in no event shall any change in the Consumer Price Index result in a reduction
in Sears Additional Lands CAM payable in any year).

7. Sears covenants that the Sears Additional Lands when in use shall be used only for the
purpose of a retail furniture, appliance and home furnishings store, or for the sale of other
merchandise and services typically sold in a Sears department store (subject to the restrictions
referred to below in this Clause 7), and related ingress, egress and parking, and for no other
purposes, without the prior written approval of Regional and ORC which shall not be
unreasonably delayed or withheld. The Sears Additional Lands may not be used for the uses
which are prohibited by the terms of leases in existence at the date of this Agreement to tenants
of the shopping centre as iong as those current tenants of the shopping centre continue to hold
the right to legally enforce those exclusive rights as against Regional and ORC as landlords of
the shopping centre. A list of all prior exclusive or prohibited uses binding on Sears is set out
in Schedule "F" attached hereto. Notwithstanding anything to the contrary, this covenant shall
not impart or imply any obligation of Sears to contimuously operate its business on the Sears

Additional Lands.
8. Each of Sears, Regional and ORC acknowledges that Regional and ORC intend to utilize

the Regional/ORC Additional Lands for the construction and operation of office and/or retail
components comprising up to 300,000 square feet of gross rentable floor area (provided that the
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said office component may be constructed in part on lands adjacent to the Regional/ORC
Additional Lands, including the second office tower to be attached to the shopping centre in the
location shown in heavy black outline on Schedule "G" attached hereto), all as generally shown
on Schedule "G" attached hereto, which may be constructed in one or more phases at such time
or times as may be determined by Regional and ORC. Sears agrees, subject to the other
provisions of this Clause 8, that Regional and ORC may construct and operate the said office
towers and/or retail components without any further approvals from Sears being required
therefor, provided that for any construction of such office and/or retail components to be
commenced prior to the expiry of the Consolidated Operating Agreement, the following

restrictions shall apply:

(a) Regional and ORC shall, before commencing any construction, submit the
exterior architectural drawings for the construction to Sears, and before any
construction commences, Sears shall have approved the exterior architectural
drawings as being architecturally compatible with the balance of the shopping
centre, such approval not to be unreasonably withheld or unduly delayed;

(b)  The parking ratio required under Clause 7.01(b) of the Consolidated Operating
Agreement for retail space shall be maintained;

© Any office or other non-retail space shall comply with municipal parking
requirements or a parking ratio of 3:1,000 of office Gross Rentable Floor Area,

whichever is greater;

(@  The terms and conditions nos. 1 to 6 (except 5) in the letter agreement dated
March 17, 1994 (a copy of which is attached as Schedule "H" attached hereto)
between Cambridge and Sears shall apply 1o and be binding on Regional and
ORC with respect to the construction of the office tower referred to in such letter

agreement; and

(e) Notwithstanding any prior agreement between Sears and Regional/ORC to the
contrary, there shall be no time limit applicable for commencement of
construction of the office towers described in this Clause 8.

9. Sears shall be entitled and permitied to connect its facilities on the Sears Additional lands
to all existing utilities currently servicing the shopping centre at the sole cost and expense of
Sears, and each of Sears, Regional and ORC shall co-operate in such arrangement. Sears agrees
with Regional and ORC that following such comnection, Sears shall assume the costs of its
consumption of such utilities so long as Sears continues to be connected to such utilitics. During
the term of the Consolidated Operating Agreement, and any extension thereof, Sears’
contribution to the cost of any maintenance, répair and/or replacement of any such utilities shall
be included in and discharged by its payment of its Sears Additional Lands CAM for the
shopping centre pursuant to Clause 6 of this Agreement, and there shall be no extra cost therefor
to Sears in respect of the Sears Additional Lands in any way - for example, if the actual costs
of maintenance, repair and/or replacement which might otherwise be allocable to the Sears
Additional Lands are in excess of the contribution for which Sears is obligated pursuant to
Clause 6, no part of such excess shall be charged to Sears in respect of the Sears Additional
Lands pursuant to the Consolidated Operating Agreement.

After the expiry or termination of the Consolidated Operating Agreement and so long as
Sears continues to be connected to such utilities, in addition to its consumption, Sears shall pay
in respect of the Sears Additional Lands its pro rata share of the cost of any maintenance, repair
and/or replacement of any such utilities from time to time, which shall be that proportion of the
cost of such maintenance, repair and/or replacement of such utilities which the Gross Rentable
Floor Area of the furniture store building on the Sears Additional Lands is of the aggregate gross
rentable floor area of all buildings on the balance of the shopping centre without exception,
including the Sears department store on the Sears Lands provided its owner is then contributing
its pro rata share in respect of such store. Sears pro rata share shall be paid by Sears to
Regional/ORC at the time that Regional incurs the cost of the maintenance, repair and/or
replacement of the utilitics or some part thercof, upon presentation to Scars of an invoice
together with such other evidence as is reasonably required by the chief architect of Sears or
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other Sears delegee, that Regional/ORC have incurred the particular cost for which contribution
is being requested. Any dispute may be referred to arbitration by either party. The amount to
be paid by Sears under the foregoing provisions of this Clause 9 is dependent upon:

@) Regional and ORC using their reasonable efforts to keep the cost of maintenance,
repair and/or replacement of such utilities to a reasonable minimum;

(b) such maintenance, repair and/or replacement of such utilities for which
contribution is requested being a direct benefit to the shopping centre including
the development on the Sears Additional Lands.

10.  Subject to Clauses 3, 4, 5, 6, 7, 8, 9, 10 and 15 of this Agreement, only the following
provisions of the Consolidated Operating Agreement shail apply to and for the benefit of the
Sears Additiopal Lands, and references to "Simpsons-Sears Limited" or "Sears” therein shall be
deemed to also apply to and for the benefit of Sears in its capacity as the owner of the Sears
Additional Lands, and references to "Regional" therein shall be deemed to be references to
Regional and ORC in their capacity as the owners of the balance of the shopping centre not
owned by Sears:

(a) Clause 2 of the Operating Agreement;

(b)  Clause 5 of the Operating Agreement;

() Clause 6 of the Operating Agreement;

(d  Clause 7 of the Operating Agreement except and excluding therefrom the
provisions of sub-clauses 7.03(a) and 7.03(b) as more particularly provided in
Clause 5 of this Agreement;

(e) Clause 9 of the Operating Agreement except and excluding therefrom:

@ the provisions of sub-clauses 9.01(a), 9.01(b) and 9.01(c);

(ii) the provisions of sub-clause 9.02, except for the last sentence of sub-
clause 9.02 which shall apply to and for the bepefit of the Sears
Additional Lands;

(i)  the provisions of sub-clause 9.05;

(iv)  the references in sub-clauses 9.07 and 9.08 to Mall Operating Costs,
which shall not apply to or for the benefit of the Sears Additional Lands;

) Clause 12 of the Operating Agreement;

(g Clause 13 of the Operating Agreement, except and excluding therefrom the
provisions of sub-clauses 13.01 and 13.02 which shall not apply to or for the
benefit of the Sears Additional Lands;

h) Clauses 14, 15 and 16 of the Operating Agreement;

@) Clauses 18, 19 and 20 of the Operating Agreement;

6)] Clause 21 of the Operating Agreement, but subject to Clause 12 of this
Agreement;

& Clauses 23 to 29 inclusive of the Operating Agreement;

6y The clauses of the Supplementary Agreement which specifically amend or amplify
the clauses of the Operating Agreement referred to in the foregoing sub-
paragraphs (a) to (k) of this Clause 11;

(m) Clause 7 of the Second Supplementary Agreement, except and excluding
therefrom the references to the option pursuant to the Option Agreement, and ail
subject to Clause 12 of this Agreement. The reference in such Clause 7 to the
Sears Reserved Lands shall, for purposes of this Agreement, be deemed instead
a reference to the Sears Additional Lands, and such Clause 7 shall survive
termination of the Consolidated Operating Agreement until July 24, 2018.

Subject to Clauses 3 to 10 inclusive and Clause 15 of this Agreement, no provisions of
the Consolidated Operating Agreement which are not stated as applying to the Sears Additional
Lands in the foregoing sub-paragraphs (@) to (m) of this Clause 11 shall apply to or for the
benefit of the Sears Additional Lands.

11.  Except as set out herein, the Consolidated Operating Agreement shall continue to apply
unamended and in its entirety to and for the benefit of the Regional/ORC Additional Lands and
the Sears Lands, and the balance of the lands in the shopping centre owned by Regional and

ORC.
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12. (a) In the event that Sears desires to sell the whole or any part of its interest in the
Sears Additional Lands, Regional and ORC shall have a right of first refusal to purchase that
interest; the said right of first refusal to be on the same terms as contained in Clause 21 of the
Operating Agreement and Clause 7 of the Second Supplementary Agreement, excluding
references in such Clause 7 to the option pursuant 10 the Option Agreement; such Clause 7 shall
survive termination of the Consolidated Operating Agreement until July 24, 2018.

®) If Sears accepts a bona fide third party offer to purchase the Sears Additional
Lands and the said right of first refusal is not exercised, and the Sears Additional Lands are sold
to such third party in accordance with Clause 21 of the Operating Agreement, then Clause 21
of the Operating Agreement shall cease to apply with respect to or for the benefit of the Sears
Additional Lands or to or for the benefit of such third party and its successors, and Regional and
ORC as co-owners of the Regional Lands and the Regional Reserved Lands and the
Regional/ORC Additional Lands shall execute and register on title to the Sears Additional Lands
a release and discharge of the Sears Additional Lands from the said right of first refusal, but the
other provisions of this Agreement shall continue to apply with respect to and for the benefit of

the Sears Additional Lands subject to its terms.

13.  This Agreement shall be construed and in force in accordance with the laws of the
Province of Ontario and the laws of Canada applicable therein and shall be treated in ali respects

as an Ontario contract.

14.  Each of the parties will, from time to time, hereafter and upon reasonable request of the
other party make or cause to be made all such further acts, deeds, assurances and things as may
be required to more effectually implement the true intent of this Agreement.

15. All of the provisions of this Agreement shall be binding upon and enure to the benefit
of and be enforceable by the parties and their respective successors and assigns.

IN WITNESS WHEREOF the parties hereto have executed this Agreement as evidenced
by their properly authorized officers in that behalf as of the day and year first above written.

REGIONAL SHOPPING CENTRES LIMITED

Per: /M ;@é

N.a e Aonaid L. Melers
Title: Saor Vice President ad Chief Operating Offioer
Per: il —
Name: Michael G. Cogliano
Title: Yice President, Legal

Agset Management Group

1/We have authority to bind the Corporation.

“ORPORATION

Tite: Tracy L. Martin
Director of Finance,
I/We have authU@Bei¥¥nd the Corporation.
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SEARS CANADA INC/
Per:

Name: / keuwa E- N
Title: «Pf ,

l

Per:
Name:

Title: Qr Viie -Pm-&-.f} nﬁn]

1/We have authonty to bind the Corporation.

CAMBRIDGE LEASEHOLDS LIMITED

Per:
Name:
Title: Fonaid L. Meiers
R e

Per: - —
N : . .
T;ig_e Michael G. Cogliano

' Vice President, Legal

Asgsel Managemant Group
I/We have authority to bind the Corporation.

THE PRUDENTIAL INSURANCE COMPANY
OF AMERICA

Per: | g<22~4m

Name:  prral
PRULUS, VICE PRESIDENT
Titte:  ROBERT CV( !

Per:
Name:
Title:

I/We have authority to bind the Corporation.

THE CANADA LI NCE COMPANY
Per: A 0\

Name: vid NZRattray

Title: Associ!‘bﬁﬁrer)

Per:
Name: JOE H. MAZurs
Title: AodiSIANT TREASUHER

I/We have authority to bind the Corporation.
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LONDON LIFE INSURANCE COMPANY

. Ve
;

1/We have authority to bind the Corporation.
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SCHEDULE "A"

(Legal Description of Regional Lands)

Firstly: Part of Lot 96, Concession 1, West of Yonge Street, Town of Newmarket, Regional
Mumicipality of York (Geographic Township of Fast Gwillimbury, County of York) designated
as Parts 1 and 2 on Plan 65R-899 deposited in the Land Registry Division of York Region (No.

65).
Secondly: Part of the south half of Lot 97, Concession 1, West of Yonge Street, Town of

Newmarket, Regional Municipality of York (Geographic Township of East Gwillimbury, County
of York) designated as Part 1 on Reference Plan 65R-7420 deposited in the Land Registry

Division of York Region (No. 65).
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SCHEDULE "B"

(Legal Description of Regional/ORC Additional Lands,
formerly Simpsons-Sears Reserved Lands)

Part of Lot 96, Concession 1, West of Yonge Street, Town of Newmarket, Regional
Municipality of York, designated as Part 5, Plan 65R-19397 (the "Part 5 Lands") (Geographic
Township of East Gwillimbury, County of York). ‘

Together with a non-exclusive easement in perpetuity in favour of the owners, from time to time
of the Part 5 Lands as dominant lands, and their successors, assigns, agemts, employees,
contractors, customers and invitees for the purposes of pedestrian and vehicular traffic for
efficient ingress, egress and traffic flow over that part of said Lot 96, Concession 1, West of
Yonge Street, Town of Newmarket, Regional Municipality of York, designated as Part 6, Plan

65R-19397 (the "Part 6 Lands") (Geographic Township of East Gwillimbury, County of York)
as servient lands.
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SCHEDULE "C"

(Legal Description of Sears Additional Lands)

Part of Lots 96 and 97, Concession 1, West of Yonge Street, Town of Newmarket, Regional
Municipality of York, designated as Part 1 on Plan 65R-19397 (the "Part 1 Lands") (Geographic

Township of East Gwillimbury, County of York).

Access Fasement

Together with a pon-exclusive easement in perpetuity in favour of the owners, from time to time
of the Part 1 Lands as dominant lands and their successors, assigns, agents, employees,
contractors, customers and invitees for the purposes of pedestrian and vehicular traffic for
efficient ingress, egress and traffic flow over that part of Lot 96, Concession 1, West of Yonge
Street, Town of Newmarket, Regional Municipality of York, designated as Part 4 on Plan 65R-
19397 (Geographic Township of Fast Gwillimbury, County of York) as servient lands.

inte e ement

Together with an easement in perpetuity in favour of the owners from time to time of the Part
1 Lands as dominant lands and their successors, assigns, agents, employees and contractors, over
the lands described as part of Lot 97, Concession 1, West of Yonge Street, Town of
Newmarket, Regional Municipality of York, designated as Part 2 on Plan 65R-19397
{Geographic Township of East Gwillimbury, County of York) as servient lands (the "Part 2
Lands") for the purposes of accessing, constructing, maintaining, servicing, repairing, replacing
and reconstructing the building to be constructed on the Part 1 Lands by the owners thereof who
will, at their expense, forthwith repair any damage and restore the surface of the Part 2 Lands
to the same condition as existed prior to the commencement of any such accessing or work, the
easement and rights to be appurtenant to and for the benefit of the Part 1 Lands. The employees,
agents and contractors of the owners, their successors and assigns may enter upon the Part 2
Lands with or without vehicles, machinery and equipment for purposes of the easement and
rights granted hereby provided that any costs incurred to accommodate vehicular or other access

over the Part 2 Lands will be at the sole expense of the owners.
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SCHEDULE "D"

(Legal Description of Shopping Centre)

Firstly: Part of Lot 96, Concession 1, West of Yonge Street, Town of Newmarket, Regional
Municipality of York (Geographic Township of East Gwillimbury, County of York) designated
as Parts 1, 2, 3 and 4 on Plan 65R-899. .

Secondly: Part of the south balf of Lot 97, Concession 1, West of Yonge Street, Town of
Newmarket, Regional Municipality of York (Geographic Township of East Gwillimbury, County
of York) designated as Part 1 on Reference Plan 65R-7420. '

Save and except Part of Lots 96 and 97, Concession 1, West of Yonge Street, Town of
Newmarket, Regional Municipality of York, (Geographic Township of East Gwillimbury,
County of York) desigriated as Parts 6 and 7 on Plan 65R-18177.

Land Registry Office for the Registry Division of York Region (No. 65).
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SCHEDULE "E"

(Location of Sears retail furniture store
on Sears Additional Lands)
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SCHEDULE "F"

(Exclusive or Prohibited Uses pursuant to
Existing Leases to Tenants of Upper Canada Mall)

Eatons:

The lease provides that no part of the Centre shall be used for the following:

1. A store conducted principaily or in part for the sale of second hand goods (other than
antiques), re-sale of trade-ins, war surplus articles, insurance salvage or fire sale stock ...

2. An auction (except fine a fine art or antigue auction).

3. A pawn shop or flea market for an operation in any line of merchandise where the operator

makes or follows a practice of fraudulent advertising or selling procedures; or

4. An entertainment arcade, the nature of which is detrimental to the orderly merchandising
activities of the Centre. ]

Zellers:
Landlord has agreed that:

1. it will not occupy or use, or permit to be occupied or used, any store premises in the
shopping centre for any discount department store over 20,000 square feet without the
Tenant’s written consent except for those premises occupied by Simpsons-Sears Limited.

2. it will not directly or indirectly erect store premises or building improvements on any land
owned or controlled by the Landlord within two thousand (2,000) feet of the shopping
centre which would in any way be in competition with the business carried on by the 'l%nant
on the Demised Premises and without limiting the generality of the foregoing shall not
permit a department store, junior department store, or a discount department store to
be erected on any such land. .

Tovs R Us:

The Landlord has granted a restrictive covenant 10 the tenant prohibiting:

Q) any other premises within the Project to contain an area in excess of 2,500 feet of the Gross
Leaseable Area used for the purposes of the sale of toys.

(i) any portion of the Project to be used for the purpose of a flea market or bingo hall....

(@iv) any other premises within the Project containing an area in excess of 13,000 square feet of

gross leaseable area used for the principle business of a pharmacy or drug store, to display
for sale more than 12 linear fest of diapers.

The restrictive covenant does not apply to "department stores or junior promotional department stores
now or hereafter to be erected in the Project ..." Further the provision makes the restrictive covenant
run with the Land and the Landlord has covenanted that if it conveys any part of the Project "it shall
extract from any such purchaser or assignee the covenant contained in this clause and for the covenantor

10 extract such covenant from any subsequent purchaser or assignee.

Pacific Linen:
The terms of the lease prohibit the Landlord from leasing space in the shopping centre "to competitors”
of the Tenant, For the purposes of the lease, 3 tenant i a competitor of or competes with the Tenant

if more than 15% of its gross sales is derived from retail sales of any one or more of the following:
linens, domestics, bedding, mattresses, futons, futon frames, pillows, decorative home goods or

closet accessories. .

The covenant does not apply to any department store, junior department store or promotional
department store.

Black’ a:
No photo-finishing kiosks shall be permitted other than in a department store or supermarket

Toront inion Bank:

The Regional Lands shall not be used for any bank, trust company or automated banking machine
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SCHEDULE "G"

(Office Towers and/or Retail Components;
Second Office Tower in heavy black outline)




SCHEDULE "H"

(Letter Agreement between Cambridge
and Sears dated March 17, 1994)

Toronte, Oatario Facsimile

' m $5 Wallingson Swees Wes Tebephone
Limiced Suire 500 (416) 369 1200

CAMBRIDGE Caneda  M3j2R2 . (416) 369 1827

m——

March 17, 1994
SEARS CANADA INC, : VIA COURIEX
222 Javis Strost
: 02D
9th Floor |
Toromto, Ontario
MSB 288

Attention: Mzx. Ken Nixon
" Vice-President, Real Eststc

Dear Ken: -
RE: OFFICE TOWER
NEWMARKET, ONTARIO

1 am wijting to document our mutual agreement concerning the construction of an office wower at Upper
Cagada ' Mall, Nowmarke:, Ontasio by the owners of said mall. Cambridge Leascholds as manager for the
ceatre is mﬁ%both the owners by way of this letter. If Cambridge's partoer in Regional doos not
wigh to procesd the consiruction of the office building, then Cambridge may construct same and
c.mdp shall assumc the obligations of Regional as sct out in this lefler a8 sre applicable to the office
building.

An opsating agreement dated July 25, 1973 beiween Regional Shopping Centres Limited ("Regionsl”),
Si Properdes Limited and Simpson s Limited (the latter two corporarions we understand
are succended by Sears Camada Inc.), provides that Regional may construct additional buildings o the lands
owned by Regional provided that certain conditions are sutisfied. This letter claborates on these conditions
and cmx-m 2 the most yocent understanding: of tho partics.

In particular, Sears approves the preliminary or owline plans and specifications which are attuched horcto
as Schodulbe A-1, A-2 and A-3 being the Site Pian, South Elevation and Floor Plan respectively. It is
understood -that the building will be limited to s meximum beight of 10 floors and contain no more than

115,000 sq. #, of gross leaseablo area. .
Regional agrees wo comply with the followin; ierms and conditions in the development of said office building:

I Wtoindmdfwaormy'sndlﬂﬁma © 1o the Sears’ stote and pro as well as hold
Scars Jess for apy claims of nal liability attributable te the constraction of the building and
will providé socamrence. type bu risk and occurredos fype public lisbility insurance at jts expense with
Timits and coverage acceptable to Scars scting reasopably; o

2. Regiopal will expeditiously make good all damage which results from the copstruction of the Office
Building sod its connection to the Shopping Centre; .

3. Regional sgrees that the bujlding structure and cln_qdinigvﬁll be finishod berween the months of January
and October inclusive. At all times during construciién, Regional agrees to use its reasonable best efforts
not to interfere with the smooth workings of the shopping centre and its retailess. '

4. Regional will be responsible for miy reasopable Jegal or other costs which Sears may jocur as a resuk
of cffosts it may bo requosicd by Regional to make to éxpodite the development of the office building;

s, shall vide at its expense 3 sh ing cenfre parking ratio of 5.0 ing stalls per 1,000
!ﬂm{ g?g SLA; )

Regionsl ;
square feet of GLA as well as a matio of car per 1,000 sq. fi. of office

6. wasrants that there shall be no increass in realty texes or Common Area Mainicnance Costs to
Sears a3 & result of the development of the Office Building; and .
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7. Sears' approval as set out herein shall remain in full force and effect
for a period of three (3) years from the date of execution of this letter by
Sears. An integral part of Sears' approval is that Regional will commence
construction.of the Office Building within the said three (3) year period
and proceed diligently and continuously to the point where the building
architect can issue ,a Certificate of Substantial Completion. 1f
construction is not started and continued as described above, this approval
shall be null and void (subject to force majeure).

Sears acknowledges that certain other approvals are necessary before the
commencement of construction of the Office Building including approval from
our partner in Regiona1 and Cambridge's Board of Directors. We will not act
upon your approval until the other approvals have been obtained.

I you are in agreement with the foregoing, 1 would ask that you please sign
the duplicate copy of this letier and return same to my atteniion.

Sincerely yours,

CAMBRIDGE LEASEHOLDS LIMITED

John E. McArthur
Vice-President, Development
Urban Group

cc: Martin McColl, Director, Development, Urban Group
Stephen Raymor, Senijor Vice-President & Chief Operating Officer, Urban
Group.

ASREED and ACCEPTED,this/{Eg day of March, 1994.

SEARS CANADA INC.

~7
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Schedule A-1 (Site Plan) to Letter Agreement
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Schedule A-2 (South Elevation) to Letier Agreement
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Schedule A-3 (Floor Plan) to Letter Agreement
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Exhibit “B”
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THIS IS EXHIBIT “B” REFERRED TO IN THE
AFFIDAVIT OF PHILIP MOHTADI, AFFIRMED BEFORE ME
THIS 10" DAY OF SEPTEMBER, 2018.

A Commissioner for taking Affidavits, etc.
Qe BTN
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L22159
Jan. 34,94

FOR OFFICEUSE ONLY Ty
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{1) Registry IX

Land Titles DT(z) Page 1 of / (f pa;;s

A

3) P (s Block P
) Laehier(s) roperty Adattional
See
Seneoue [
(4) Nawre of Document \
OPTION TO PURCHASE
(Subsection 22(8) of the Act)
(5) Consideration
Dollars $ j

(6) Description N
PIRSERY: Part of Lot 96, Concession 1, West of Yonge Street, Town of
Newmarket, Regional Municipality of York, designated as Parts 3 and 4,
on Pl)an 65R-899 (Geographic Township of East Gwillimbury, County of
York ;

Sling et,
ES1g ated as Parts
New Property Identifiers pr— Ton Plssn 65R-7420 (Geographic
Schedule
Executions = 5 _
This (&) Redescription Schadule for;
Qg.d*bnak Document New Easemant ! Additional
Schedule Contains: Plan/Sketch D Description D Parties D Other

{8) This Document provides as follows:

See Option to Purchase attached.

<

Continued on ScheduleAD)

(3) This Document relates to instrument number(s)

4

7{10) Party(les) (Set out Status or Interest)
Name(s)

" HOOEY * REMUS

Date of Signature
Y M D

. TAMESoN |

{11} Address
for Service

227 Jarvis Street, Toronto, Ontarioc M5B 2B8 J

7{12) Pany(ies) (Set out Status or Interest)

Name(s) Signature(s) Date of Signature
Y M D
 REGIONAL SHOBPING CENTRESLIMITED .. _....................... b
(Grantee of Option) A
e e e e e e e e e e e e R S T
‘ R
e e e e e 3§,:
i P
{ O A Service Suite 600, 95 Wellington Street West, Toronto, Ontario M5] 2R2
{14) Municipal Address of Property {15) Document Prepared by: l>[ Foes and Tax <
Upper Canada Mall B. McGregor / A, Bistolas g Registration Foe
| Newmarket, Ontario QOsler, Hoskin & Harcourt u
P. 0. Box 50 3
1 First Canadian Place
| Toronto, Ontario
i M5X 1B8 z
CM2 Matter #:
k Je (UCMz2} atter ]438602): Total )

AM?r\Aﬂﬂl MSMM /A(\A\\'(f\o\""nud 644/47\/145/5&/&0
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Sears/ORC/

$0 ¢

UPPER CANADA MALL OPTION TO PURCHASE

:) ¥
THIS OPTION AGREEMENT made as of the l day of January, 1994,

BETWEEN:

SEARS CANADA INC., a corporation
existing under the laws of Canada

(hereinafter called "Sears”)
- and -

REGIONAL SHOPPING CENTRES LIMITED,
a corporation incorporated under the laws

of the Province of Omtario

(hereinafter called "RSCL" or the "Owner")

In consideration of the sum of Ten Dollars (§10.00), and other good and valuable
consideration now paid by the Owner to Sears, the receipt and sufficiency of which is hereby

acknowledged, the parties hereto hereby covenant and agree as follows:

Definitions
1. The following terms shall have, for all purposes of this Agreement, the following

meanings, unless the context expressly or by necessary implication otherwise requires:

(a) "Upper Canada Operating Agreement” means the Operating Agreement dated July 25,
1973 between RSCL, Stmpsons-Sears Properties Limited (subsequently Sears Properties
Inc., now Sears Camada Inc.) and Simpsons-Sears Limited (now Sears Canada Inc.), as
amended and supplemented to date, which Operating Agreement provides for the
integrated operation of the Upper Canada Property and lands now referred to as the Sears
(Upper Canada) Lands and the Sears (Upper Canada) Reserved Lands;

(b} "Sears (Upper Canada) Lands” means the lands and all buildings, structures and fixed
improvements (including the Sears store) located on, in or under the lands described in
Part I of Schedule "A" hereto;

() "Sears- (Upper Canada) Reserved Lands” means the lands and all buildings, structures
and fixed improvements located on, in or under the lands described in Part II of Schedule
"A" hereto; ,

(d) "Sears Lands" means the Sears (Upper Canada) Lands and the Sears (Upper Canada)
Reserved Lands together, or the remaining balance thereof which Sears (or a third party

pursuant to Section 6 hereof) owns at the relevant time;
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"Upper Canada Property” means the lands, and all buildings, structures and fixed
improvements located on, in or under the lands owned by the Owner and described in
Schedule "B" hereto;

"Force Majeure” means acts of God, acts or laws of any civil or military authority,
strikes, or other labour disturbances, floods, epidemics, war, civil commotion, accidents
or disruptions including fires and breakdowns to utilities, plant or machinery, inability
on account of causes beyond the reasomable control of the party affected to obtain
necessary labour, materials, services or facilities, or any other reason beyond the
reasonable control of the party affected, provided that the party affected is using its
reasonable efforts to correct the event or events of Force Majeure, and provided that
shortage of funds shall not by itself constitute Force Majeure;

"Current Value” means the most probable price for each of the Sears (Upper Canada)
Lands and the Sears (Upper Canada) Reserved Lands valued separately (in each case net
after deduction of the outstanding prmcipgl and interest allocable to each of such parcels
pursuant to any mortgages or other financings secured by or encumbering such lands and
iﬁxprovements), which the relevant lands and improvements or interest therein should
bring in the current market at the time of the determination, if exposed for sale in the
open market, allowing for a reasonable period of time to find a buyer, under conditions
requisite to a fair and equitable sale between a willing seller and willing buyer, on the
basis that each of the Sears (Upper Canada) Lands and the Sears (Upper Canada)
Reserved Lands is capable of independent use provided that such independent use is then
viable, and without taking into account any diminution in the value of the Sears Lands
caused by the existence of any Sears lease to the Owner of any part of the Sears Lands,
all as determined by a qualified Accredited Appraiser of the Appraisal Institute of
Canada;

"Owner" includes any and all owners of the Upper Canada Property at the relevant time,
and if there are co-owners from time to time, shall include all such co-owners, and their
rights and obligations under this Agreement shall be several (not joint and several) in the
same proportionate shares in which such co-owners own the Upper Canada Property;
provided however that any Option Notice or other. notice or act by co-owners hereunder
in order to be valid shall be executed by and on behalf of all co-owners and shall be

binding on all of them.

Grant of Option

2.

Sears hereby grants to the Owner, subject to the terms and condjtions hereinafter set out,

an option to purchase both the Sears (Upper Canada) Lands and the Sears (Upper Canada)
Reserved Lands (the "Option") for the purchase price calculated in accordance with Section 11
herein. Subject to Section 6 hereof, the Option may only be exercised with respect to all of the

Sears Lands then owned by Sears.
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Term and Limitations
3. The Option shall have a term commencing on the date hereof and expiring on July 24,

2018 (the "Option Period"), subject to the specific limitations and provisions contained in this
Agreement. Upon the expiry date of the Option Period, in the event the Option has not been
validly exercised, the Option shall forthwith expire and terminate and be of no further force or

effect whatsoever as to any of the Sears Lands.

4. The Owner shall have the right to exercise the Option in the event thatlat any time during
the Option Period the Sears store on the Sears (Upper Canada) Lands is not operated as a
department store for a period of ninety-one (91) consecutive days, excluding non-operation due
to Force Majeure, and such non-operation has occurred without the prior written consent of the

Owner and is continuing at the time of the exercise of the Option, but the Owner shall have no

other right to exercise the Option.

s. The Owager shall not be entitled to exercise the Option if,

(a) at the time that the Sears store on the Sears (Upper Canada) Lénds is not operated
as a department store, Upper Canada Mall has also ceased to be operated as a
regional shopping centre or;

(b)  during the period from July 24, 2008 to July 24, 2013, the Sears operating
covenant in favour of the Owner as provided for in Section 9 of the Second
Suppiement to the Upper Canada Operating Agreement dated as of even date
herewith has been terminated in accordance with Section 9(b)(ii) or (iii) thereof.

6. During the Option Period, so long as the Option has pot been exercised, Sears shall have
the right to transfer the Sears (Upper Canada) Lands or any portion thereof to a bona fide third
party purchaser if the Owner does not exercise the first right of refusal contained in Section
21.01 of the Upper Canada Operating Agreement, provided that the Sears (Upper Canada) Lands
shall continue to be subject to this Option and to the Upper Canada Operating Agreement
(including the mutual right of first refusal contained in Section 21.01 therein) in accordaﬁce with
the terms thereof. Upon the expiration of the Option Period, the Owner shall execute and
register on title to the Sears (Upper Canada) Lands and the Sears (Upper Canada) Reserved
Lands, a release and discharge of such lands from any purchase option rights under this

Agreement.

7. During the Option Period, so long as the Option has not been exercised, and subject to
Section 22 of the Upper Canada Operating Agreement 3o long as such section of such agreement
is still in force, Sears shall have the right to transfer the Sears (Upper Canada) Reserved Lands
or any portion thereof to a bona fide third party purchaser if the Owner does not exercise the
first right of refusal contained in Section 21.01 of the Upper Canada Operating Agreement and,
upon such transfer, this Option and the Upper Canada Operating Agreement (including the first
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right of refusal contained in Section 21.01 therein) shall terminate and be of no furtﬁer force or
effect with respect only to the Sears (Upper Cavada) Reserved Lands or the portion thereof so
transferred, and the Owner shall promptly execute and deliver to Sears and its successors in title
upon request a discharge and release of this Option in form required for registration on title to
the Sears (Upper Canada) Reserved Lands. ‘

8. Sears shall have the right at any time during the Option Period to mortgage or finance
all or part of the Sears Lands to a maximum of 75% of the then current fair market value,
provided that the provisions of such mortgage or financing permit a discharge or partial
discharge of the Sears (Upper Canada) Lands and the Sears (Upper Canada) Reserved Lands

upon request by Sears, or upon payment of an amount equal to the principal and interest
reasonably allocable to such lands ard improvements subject to such aforesaid 75% maximum

and, on any purchase by the Owner pursuant to exercise of the Option, the Owner shall take title

subject to such mortgage or financing.

9. The Option is subject to any rights in favour of the Owner of the Upper Canada Property
then contained in the Upper Canada Operating Agreement and other agreements pertaining to
and registered on title to the Upper Canada Property.

Exercise of Option

10.  Subject to compliance with the conditions and limitations in this Agreement and so long
as the Option is still in full force and effect hereunder, the Option may be exercised by the
Owner by giving notice in writing (the "Option Notice”) to Sears signed by the Owner, or if
there are co-owners, signed by all co-owners, at any time during the Option Period. The deposit
payable by the Owner shall be Fifty Thousand ($50,000) Dollars payable by certified cheque to
a mutually acceptable depository as a deposit to be held by such depository in interest-bearing’
form with interest to follow the deposit, pending completion or other termination of the purchase
agreement arising out of the exercise of the Option, and to be applied against the purchase price
on closing. If there are co-owners, such co-owners will pay a proportionate share of such
deposit. The deposit shall be returned to the Owner or co-owner who paid it in the event that
the purchase fails to close for any reason whatsoever other than default by such Owner or co-
owner, without prejudice to any other rights or remedies snch Owner or co-owner may have.
If the Option is not exercised within the period specified and in accordance with the provisions

of this Agreerhent, the Option shall be null and void and no longer binding on any parties

hereto.

Agreement of Purchase

11. Upon the valid giving of notice of exercise of the Option by the Owner pursuant to clause
10, a binding agreement of purchase and sale of the Sears Lands shall be constituted, at a

purchase price equal to the Current Value thereof payable in cash, on the basis that the Owner
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shall assume the existing mortgage or other financing secured by or encumbering the Sears
Lands upon the closing of the purchase of the Sears Lands, subject to all usual and appropriate
adjustments, and less the amount of any other liens, financial encumbrances and work orders
which will not be removed on the closing, less the amount outstanding under any permitted

mortgage or financing being assumed by the Owner under clanse 8.

Del inati f t

12.(a) Whenever notice exercising the Option has been given and the Current Value of the Sears
Lands i to be determined pursuant to this Agreement, Sears and the Owner shall attempt, for
a period of seven (7) days after delivery of the Option Notice by the Owner to Sears, to reach
agreement as to Current Value of the Sears Lands. If such an agreement cannot be reached

within such time period, each of Sears and the Owner shall appoint an appraiser within fourteen

(14) days after delivery of the Option Notice. Each appraiser shall be fully accredited under the

Appraisal Institute of Canada (or its successor or failing either another equivalent pational
Capadian real estate appraisal organization) and shall be at arm’s length from the party
appointing him and shall be generally recognized as a person experienced in appraising and
qualified to appraise regional shopping centres in Canada. If only one appraiser is appointed
within the aforesaid period, the decision of such appraiser shall be binding on both Sears and

the Owner.

(b) The appraiser or appraisers shall bave access to all books of account, records, papers and
documents of Sears and of the Manager of the Upper Canada Property which relate to the Sears
Lands and upon request, the Manager of the Upper Canada Property shall provide to such
appraiser on a confidential basis the sales reports and profit and loss statements of the Owner
for the Upper Canada Property (as prepared by the Manager) for the then current and preceding
two fiscal years. Sears and the Owner shall co-operate with the appraiser or appraisers for such
purpose and provide all material information and documents requested by him or them acting
reasonably, excluding any internal confidential information of OMERS Realty Corporation. In
the determination of Current Value, the appraiser or appraisers shall have regard to ail relevant

considerations including historic and potential performance and shall make all proper and

necessary allowances for contingent or other liabilities but shall make 1o allowance for goodwill. -

The outstanding principal and interest under any mortgage or other financing epcumbrances
allocable to the Sears Lands shall be stated separately by such appraisers.

(c) The appraiser or appraisers shall report his or their determination of Current Value of
the Sears Lands, identifying the value for each of the Sears (Upper Canada) Lands and the Sears
(Upper Canada) Reserved Lands separately, in writing to both Sears and the Ownper within thirty
(30) days after his or their appointment. If an appraiser fails to issue his report within such
thirty-day period, the report of the other appraiser shall determine the Current Value of the Sears

Lands.
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(d) If there is more than one appraiser and if, in their reports, they do not agree on the
Current Value of either the Sears (Upper Canada) Lands or the Sears (Upper Canada) Reserved
Lands, Sears and the Owner shall, acting in good faith, attempt to agree on the Current Value
of such lands over which there is disagreement within ten (10) days after receipt of the reports.
If Sears and the Owner are unable to so agree on the Current Value of such lands over which
there is disagreement, then the following provisions shail apply:

@ if the lower appraisal is within 5% of the higher appraisal, the Current Value
shall be the average of the two appraisals;

(ii) if sub-paragraph (i) is not applicable, then the Current Value shall be determined
by arbiiration and Sears and the Owner shall appoint a single arbifxator‘ who,
acting reasonably in accordance with the provisions hereof and in his sole
discretion, shall determine the Current Value of the lands over which there is

disagreement which shall in any event be not less than the lower appraisal nor

greater than the bigher appraisal but need not be an average of them and if Sears
and the Owner are unable to agree upon the arbitrator within fifteen (15) days
after receipt of the reports, such arbitrator shall be appointed by a judge of the
Ontario Court (General Division) upon the application of either Sears or the
Owner, and the arbitrator shall render his or her decision no later than twenty

(20) days after his or her appointment.

(e) The determination of Current Value pursuant to this clause shall, in the absence of fraund,
be final and binding upon Sears and the Owner and all other persons affected thereby and there

shall be no appeal therefrom.

(f) The appraiser or appraisers, as the case may be, and the arbitrator, if any, shall be

deemed to be acting as experts and not as arbitrators.

(2> Each of Sears and the Owner shall pay the fees and expenses of the appraiser appointed
by it and shall each pay one-half of the cost of an arbitrator.

Closing
13.{a) The closing (the "Closing") of any sale of the Sears Lands to the Owner pursuant to this

Agreement shall be held at 10:00 a.m. (local time) thirty (30) days after the determination of

the Current Value of the Sears Lands, or such earlier or later date as may be mutually agreed

upon by the parties to the transaction.

(b) At the Closing a transfer from Sears or its successor in title, if applicable, to the Owner
of the Sears Lands, together with such instruments and documents (to be reasonably satisfactory
to counsel for the Owner) as may be necessary or desirable to give effect to the sale and transfer

of the Sears Lands (the "Transfer Documents") shall be delivered to the Owner. At the Closing,
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where the same has been determined in accordance with the provisions hereof, the purchase
price in an amount equal to the Current Value, subject to usual adjustments, and less the amount
of any other liens, financial encumbrances and work orders which will not be removed on the
Closing, less the amount outstanding under any permiited mortgage or financing being assumed
by the Owner under clause 8, shall be paid to Sears by the Owner,

(¢) The Transfer Documents shall be legally sufficient to convey the Sears Lands to the
QOwner, and shall be in registerable form. Sears shall take all necessary steps to coﬁlply with the
Planning Act of Ontario. Sears shall provide to the Owner all title documents in its possession
relating to the Sears Lands and shall co-operate reasonably with the Owner in its title
investigations and due diligence. If, prior to Closing, the Owner makes any valid objection to
title or to any outstanding work order or deficiency notice or to the fact that the present use may
not lawfully be continued or to the presence of environmental contamination which Sears is
unable or unwilling to remove, remedy or satisfly, the Owner shall have the right to revoke the
Option Notice as if such Option Notice had never been given. At the Closing, the Owner shall
assume, from and after the Closing, all Labilities and obligations of Sears in connection with the
Sears Lands being acquired, and shall indemmify and hereby agree to indemnify Sears in
conmection therewith, At the Closing, the purchase price shall be subject to the adjustments as
described in Section 13(b) hereof and all amounts due by Sears to the co-owners or by the co-
owners to Sears in respect of Upper Canada Mall and the Sears Lands shall be settled and set-off

or paid in fuli.

Notice
14.  Any notice or other communication (a "Notice”) to be given under or i connection with

this Agreement shall be in writing and shall be given by personal delivery or by telecopier or
other electronic commmunication which results in a written or prinied notice being given,

addressed or sent as set out below or to such other address or electronic number as may from

time to time be the subject of a Notice:

(a) Sears Canada Inc.
222 Jarvis Street
Toronto, Ontario, M5B 2B8
Attention: Office of the Corporate Secretary
Telecopy: 416 - 941-2321

(b)  Regional Shopping Centres Limited
c/o Cambridge Leaseholds Limited
95 Wellington Street West, Suite 300
Toronto, Ontario, M5J 2R2
Attention: Office of the Corporate Secretary
Telecopy: 416 - 369-1328

Any Notice, if personally delivered between the hours of 9:00 a.m. and 5:00 p.m. on any

business day, shall be deemed to have been validly and effectively given and received on the
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date of such delivery and if sent by telecopier or other electronic communication with
confirmation of transmission, shall be deemed to have been validly and effectively given and

received on the business day next following the day it was received.

Applicable Law

15.- This Agreement shall be construed and enforced in accordance with the laws of the
Province of Ontario and the laws of Canada applicable therein and shall be treated in alt respects

as an Ontario contract.

Invalidity

16.  If any immaterial covenant, obligation or agreement or part thereof or the application
thereof to any person or circumstance shall, to any extent, be invalid or unemorccable., the
remainder of this Agreement or the application of such covepant, obligation or agreement or part
thereof to any persom or circumstance other than those to which it is held invalid or
unenforceable shall not be affected thereby. Each covenant, obligation and agreement in this
Agreement shall be separately valid and enforceable to the fullest extent permitted by law.

e t of Agreement
17.  No supplement, modification, waiver or termination of this Agreement shall be binding

unless executed in writing by the party to be bound thereby.

Successors apd Assigns

18 All of the provisions of this Agreement shall be binding upon and enure to the benefit

of the parties hereto and their respective successors and assigns.

Time
19.  Time shall be of the essence of this Agreement.

Non-Waiver
20.  No consent to or waiver of any breach by any party in the performance of its obligations
hereunder shall be deemed or construed to be a consent to or waiver of any other breach in the

performance by such party of the same or any other obligations of such party hereunder.

Purther Assurances

21. Upon written request from the Owner after July 24, 1997, Sears shall execute and deliver
to the Owner, for execution and registration by the Owner, a further grant of option for a term
expiring on July 24, 2018 on the same terms and conditions as thisAgreement, bearing the then
current date, and duly authorized by Sears, whereupon this Agreement shall be cancelled, null
and void. Each of the parties shall execute and do all such further deeds, assurances and things

as may be required to more effectually implement the true intent of this Agreement.
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Calculation of Time

22.  If any date occurs or any time period ends on a date which is a Saturday, Sunday or
statutory holiday in the Province of Ontario, such date or time period shall be extended to 5:00

p-m. on the next business day.

IN WITNESS WHEREOF the parties hereto have executed this Agreement under seal
as evidenced by their properly authorized officers in that behalf as of the day and year first

above written.
SEARS CANADA INC.

Per: . c/s

Lacry E. G inthec -VicePresident ChieF Finanial
r OFFicorand Trcaswme
Per:

Roma\d R.Nezer-\Uice Presidend, gt"(/f?{a»}/

Ok S eneral Counse/
We have authority to bind the Corporation.

REGIONAL SHOPPING CENTRES LIMITED

T

We have authority WBLMMY. RMEEPBoration.
’ Senior Vics-President
Corporate Planning
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THE REGISTRY ACT

DAVIT OF BONA FIDES UNDER SE N A

In the matter of the registration of an Option to
Purchase under Subsection 22(8) of the Registry Act

1, Chris Pinnington, of the City of Toronto, in the Municipality of Metropolitan
Toronto, make oath and say as follows:

1. I am the solicitor for the grantee of the attached Option to Purchase and as
such have knowledge of the matters hereinafter deposed to.

2. I verily believe that the agreement under which the Grantor granted to the
Grantee the option to purchase was duly executed by the parties thereto and I
verily believe that the grantee has not knowingly done anything to cause it to
become unenforceable as at the date hereof.

3. The terms and particulars of the Option to Purchase are as set out therein.
4. The Option to Purchase is not being registered for any fraudulent or improper
purpose.

SWORN BEFORE ME at the City of
Toronto, in the Municipality of
Metropoli is |

-

Chris Pinningt¢n/

WIPIBISTOLAS:ORC - REGBRCOKE : DOCUMENTS Matler No: 1438602
Fextname: Aff, Bona Fides - UCM Date/Time 19-)&nu;ry-9:= 530 pm
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SCHEDULE “A”

FARTI

Part of Lot 96, Concession 1, West of Yonge Street, Town of Newmarket, Regional
Municipality of York, designated as Part 3 on Reference Plan 65R-899 (Geographic
Township of East Gwillimbury, County of York).

PARTIX

Part of Lot 96, Concession 1, West of Yonge Street, Town of Newmarket, Regional
Municipality of York, designated as Part 4 on Reference Plan 65R-399 (Geographic
Township of East Gwillimbury, County of York).

Matter No: 1438602

WIP:BISTOLASORC - REGBROOKE : DOCUMENTS
Date/Time: 19- January-94 1233 pm

Toxtname: Schednie A Option Purchase UCM2
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LEGAL DESCRIFTION

Part of Lots 96 and 97, Concession 1, West of Yonge Street, Town of Newmarket,
Regional Municipality of York, designated as Parts 1 and 2 on Reference Plan 65R-
899 and Part 1 on Plan 65R-7420 (Geographic Township of East Gwillimbury, County

of York).

WIPBISTOLASORC - REGBROOKE : DOCUMENTS Matier Noc 1438602
8 Option F ucMz Deie/Tome: 19- famuary- 94 1238 pm




e Form 1 — Land Transfer Tax Act

N e ?ﬁ’;{%’%‘ﬁ%’??gé’ég{ﬁf{ghcg OF eert o] gegcrigon o any _ P&t OF 1Ot 96, Concession 1, West of Yonge
Street, fomwer Township of East Srillimbury, County of York, now in the Town of Rewrarket,
e

Regional Municipality of York, desiqnated as Parts 3 and 4, Plan 65R-899 )
SEARS CANADA INC.

BY (orint names of & ransferoes in Al

REGIONAL SHOPPING CENTRES LIMITED

TO (unkuwmtndmmd-ﬁmhm
CHRIS PINNINGTON

1, foow instcaction 2 and print names) i AW

MAKE OATH AND SAY THAT:
1. lmw.wmmmmwm«mdm g pw he that ribas the capucity of the deporeny(s)): (e ineiruction Z}
[J (a) A person in trust for whom the land conveyed in the abovedescribed conveyance is being conveyed;
D (b} A trustee named in the above-described conveyance to whom the land is being conveyed:
{3 (e} A transferee named in the above-described conveyance;
] (0) The KOOSO solicitor acting in this transaction fOr nesr neme(s) of prncipeXel)

described in paragreph(ICOBOOMEE.  {(c)  above: fetke ot 20 inapp paragrey
[ ¢el The President, Vice-President, Maneger, Secretary, Director, or Trassurer suthorized 10 act for et samefs) of corp

_ described in paragraphis)  {a). (b), {c) sbove; (wirike ot % hap pareg
D {f} A transferee described in paregraph{ ) fiowert only one of parsgraph) (&), () or (5] sbove, m appiicabie;  and am making this affidavit on my own behalf and on

behalf of (lnewt name of Spowee). who is my spouse described
in paragraph { } geert only ooe of pasgreph &), &) or fo Above, as appiicadle) and s such, | have personal knowledge of the facts herein deposed to.
2.(rammmummmdm i ion for the by ds $400,0005.
} have read and considered the definition of “single family residence” set out in clause 1{1){ja) of the Act. The land conveysd in the above-described conveyance
[ containsatleastoneand not more than two single family residences. Nos: Clause 201)(d) imposes an additional tax at the rate of one-kaff of one par
D does not contain a single femily residence. cont upan the value of consideration In excess of $400,000 whare the convey-
[} contains more than two single femily residences. ew nweuction 3 ance contains at lasst one and ot more than two single family reskiences.

*r and “*non-resident person” set out respectively in clauses 1{1){f) and {p) of the Act

3. 1 have read and considered the definitions of "non-resident corporation’
in the sbove-described conveyance is a “non-resident corporation”

and sach of the following persons 10 whom or in trust for whom the land is being conveyed
or 3 “nonsesident Person” #s et out in the ACt. (mwe Inetrucions 4 8nd 5)

4. THE TOTAL CONSIDERATION FOR THIS TRANSACTION 1S ALLOCATED AS FOLLOWS:

(8) Mories paid o7 10 be pakd i GBS . -« < < < < oo e s o s NA1
(b) Mortgages i} Assurried (show princiow! =nd intersst o 1o GrocNed sgainel PUrChese prie) . - - - - . - s Nil
(i) Given back 10 VERUOF « . .+« « oo e n o m s Nil

(o) Property wansferred in exchange (ekl biow) . . .. .~ -« eose Tt ¢ Wil A ks
{d) Securities transTerred to the vakue Of (Geal Debw) . . .+ oo - s et s s Wil ot e
{6] Liens, legacies, annuities and maintenance charges to which transfer is subject . . ... . - $ __m_l___~ i
{f) Other vaksble consideration subject 10 and transfer tax (detel beiow) . - - < - - - - PR .« & N -
{g) VALUE OF LAND, BUILDING, FIXTURES AND GOODWILL SUBJECT TO

LAND TRANSFER TAX (Totwiof fa)toffl) ... .. oooreneroomrrornns s Nil $ Nil Whare
(h} VALUE OF ALL CHATTELS - items of tangible persons] property ApplicaNe.

(Finiad Swies Tax i ‘on the vatue of S Chatels LTiess exempy under ) ML

o S T o B O o 75,0, 1800, 424 8 aoondec) = = * * ** " * 7<= $
{1} Other consiseration for transaction not included in [orihtabove .. ...t $ __.__Nil e
() TOTAL GONSIDERATION - . .« o« one v ce e mn s s s s s s s n fn s i m e o i m s PO - N

%. 1 consideration is nominal, describe hip b sferor and ee and state purpose of conveyance. (see on §)

See No. 7 below

6. 1f the consideration is nominal, is the fand subject 1o any encul 7, NoO : 7 ¢ r—r—
7. Other remarks and explanations, i No consideration passing either directly or indirectly.

ne City of Toronto

Sworn before me at U

in the lity of Metropolitan Toronto

this I ArmIAry 1994

A Commissioger {igrizak Wiavits. erc. CHRIS Pm\uﬁmy

Property Inf [n Record For Land Registry Office Use Only
A. Describe nl‘lur instrument: Option to Purchase Fegisiration No.

B. (i} Address of gfoperty being conveyed

(i1} Assessment Roll No. @

C. Mailing addressies} for future Notices of Assessment unger the Assessment Act for praperty being :
yad (see h nsl}lte 600, 25 ington Street mst, Dot Tard Ragisiry OHice No.
Toronto, Ontario MBJ 2RZ

rabhe}

D. {i} Registration number lor last conveyance of property being corweysd @
{ii) Legal description of property conveyed: Seme 25 in D.{i} 2bove. Yes NoD Not known D

E. Namels) and addressies) of each transferee’s soticitor

Chris Pimnington
T BEATTY, P.0. Box 100, 1 First Capadian Place,

Toronto, Ontaric MSX 1B2
sd»odTnSuppon(VoMaryﬂecﬁmJSnmbroxphmﬁon
@ Ase ol ndivdual transierees Roman Catetc 2 Yes[] No ]
@ 1 Yes do sl incividual tanslevees wish 1 be Flomen Cathofc Separsie School Supporteis 2 ves[ ] N[
) Do st mdvidual tansierees have French Language Educalion Rights 7 ves[ ] Mo

) n.gmumwmnmmnwnnﬁmwmoewmm;w ves[ ] ~o[]
umF_-A--(c).ndMnmmnml-dunmnumeﬁcwmﬂ-mu—-mmmmmm} 044D {RO-0C
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THIS IS EXHIBIT “C” REFERRED TO IN THE
AFFIDAVIT OF PHILIP MOHTADI, AFFIRMED BEFORE ME
THIS 10" DAY OF SEPTEMBER, 2018.

A Commissioner for taking Affidavits, etc.
U TR MR




1GF

Thornton Grout Finnigan Lip
RESTRUCTURING + LITIGATION

June 29,2018

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, ON MS5X 1B8

Attention:  Jeremy Dacks
Tracy Sandler
Shawn Irving
Ryan Neilsen

By email:

idacks(aosler.com / tsandler(osler.com /

sirving(cjosler.com / rneilsen@osler.com

Dear Sir/Madam:

125

Toronto-Dominion Centre

100 Wellington Street West
Suite 3200, PO. Box 329
Toronto, ON Canada MS5K 1K7
T 416.304.1616 F 416.304.1313

Paul D. Guy

T: 416-304-0538
E: pguy@igf.ca
File No. 1143-010

Sears Canada Inc.
222 Jarvis Street
Toronto, ON M5B 2B8

Attention: Office of the Secretary

By Facsimile: (416)-941-2321

RE: CCAA proceedings involving Sears Canada Inc. (“Sears”), ef al.

AND RE: Exercise of the option to purchase the property legally described as Part of Lot 96,
Concession 1 West Yonge Street, East Gwillimbury, Part Lot 3 on Reference Plan
65R899, subject to Instrument Numbers R719692 & R719693, subject to Instrument
Numbers EG15610, EG20073 & R383631, Newmarket, being all of PIN 03554-
0077(LT) (the “Property”), pursuant to an option agreement (the “Option
Agreement”) registered on title to the Property as Instrument Number R633159 on

January 24, 1994

As you are aware, Oxford Properties Retail Holdings II Inc. and CPPIB Upper Canada Mall Inc.
(collectively, the “Option Holders”) hold an option to purchase the Property.

Enclosed please find the Notice of Exercise of Option, hereby delivered to you pursuant to the
Option Agreement. Under separate cover we will be delivering the deposit (as set out in the Option
Agreement) to the offices of Norton Rose Fulbright Canada LLP, payable to ‘“Norton Rose

Fulbright Canada LLP, in trust”.

[t is the Option Holders’ position that the Current Value (as defined in the Option Agreement) of

the Property does not exceed

subject only to closing adjustments in accordance with

the Option Agreement. Accordingly, the Option Holders are prepared to enter into an agreement
in the next 7 days to purchase the Property at that price.

tgf.ca
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TGF :

Thornton Grout Finnigan Ltp

We look forward to hearing from you.
Yours truly,

Thornton Grout Finnigan LLP

Paul D. Guy

cc: Orestes Pasparakis / Evan Cobb / Alan Merskey - Norton Rose Fulbright Canada LLP

Encl.

tgf.ca



NOTICE OF EXERCISE OF OPTION

TO: Sears Canada Inc. (“Sears”)

RE: Exercise of the option to purchase the property legally described as Part of Lot 96,
Concession 1 West Yonge Street, East Gwillimbury, Part Lot 3 on Reference Plan 65R899,
subject to Instrument Numbers R719692 & R719693, subject to Instrument Numbers
EG15610, EG20073 & R383631, Newmarket, being all of PIN 03554-0077(LT) (the
“Property”), pursuant to an option agreement (the “Option Agreement”) registered on
title to the Property as Instrument Number R633159 on January 24, 1994

DATE: June 29, 2018

In accordance with Section 10 of the Option Agreement, you are notified that the undersigned hereby
elects to exercise the Option to purchase the Property granted pursuant to Section 2 of the Option

Agreement.

Pursuant to Section 11 of the Option Agreement, this notice shall constitute a binding agreement of
purchase and sale of the Property with the purchase price to be paid being equal to the Current Value of
the Property; the Current Value to be determined in accordance with the provisious of Section 12 of the

Option Agreement.

In accordance with Section 10 of the Option Agreement, the undersigned agrees to provide the requisite
deposit in the amount of $50,000 to a mutually acceptable depository to be held by such depository in an
interest-bearing account, pending completion or other termination of the purchase agreement arising out
of the exercise of the Option, and to be applied against the purchase price on Closing.

Capitalized terms not otherwise defined herein have the meaning ascribed to such terms in the Option
Agreement.

This Notice may be executed in counterpart and transmitted by facsimile or e-mail and the reproduction
of signatures in counterpart by way of facsimile or e-mail will be treated as though such reproduction

were executed originals.

[Signature page follows]

149006/508192
MT DOCS 18056468
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Ta
DATED as of theﬁ day of June, 2018,

149006/508192
MT DOCS 18056468
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OXFORD PROPERTIES RETAIL

HOLDINGS IT INC.

Per: ,&, "
Name:

Title: Bob

Executive } President

(/
Per: I /L___ _

Name:
Title:

Andrea Fellows-Paparizos
Vice President



149008/508192
MT DOCS 18056468

CPPIB UPPER CANADA MALL INC.

Per: o d %\ /C’(\

N_amf": Sharm Powell
Title: Authorized Signalo:

Per:
Nameg/ i

Title:

Marco Ding .
Authorized Sigpatory
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THIS IS EXHIBIT “D” REFERRED TO IN THE
AFFIDAVIT OF PHILIP MOHTADI, AFFIRMED BEFORE ME
THIS 10% DAY OF SEPTEMBER, 2018.

"

A Commissioner for taking Affidavits, etc.
SW;J R i N N
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Irvim.;, Shawn — —
SN
From: Scott McGrath <SMcGrath@tgf.ca>
Sent: Wednesday, August 29, 2018 8:05 PM
To: Dacks, Jeremy; Irving, Shawn; Sandler, Tracy; Pasparakis, Orestes; Cobb, Evan; Gauthier,
Virginie
Cc: Paul Guy; D. J. Miller
Subject: Oxford Properties Group and Sears Canada Inc.
Attachments: Motion Record of Oxford Properties Group re Appointment of Arbitrator.PDF
Counsel,

The fifteen-day period set out in Section 12(d){(ii) of the Option Agreement for the parties to agree on the appointment
of an arbitrator has now expired. In order to keep this matter moving forward, we are attaching our Motion Record to

appoint John A. Keefe as arbitrator.

We have not heard from you since the meeting on Friday and therefore understand that the parties are at an impasse
regarding both the determination of the Current Value of the property and who to appoint as arbitrator to determine
the Current Value. If that is incorrect, please advise us as soon as possible, before we file our materials with the Court.

Please let us know when you are available for a 9:30 attendance to schedule the motion so that we may coordinate
dates accordingly.

Thank you,
Scott

B

Scott McGrath | SMcGrath@tgf.ca | Direct Line: +1 416 304-1592 | Thornton Grout Finnigan LLP | Sulie 3200, TD West Tower, 100
AMafingion P West, PO Box 328, Taranto-Dominion Centre, Torento, Ontario MEK 167 | 416-304-1616 | Fax: 416-304-

Hingio

PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s} named
above. Any other distributian, copying or disclosure is strictly prohibited. 1f you have recelved this e-mail in error, please natify our office immediately by calling (416) 304-1616
and delete this e-mail without farwarding it or making a copy. To Unsubscribe/Opt-Out of any electronic communication with Thornton Graut Finnigan, you can do so by clicking

the following link: Unsubscribe
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THIS IS EXHIBIT “E” REFERRED TO IN THE
AFFIDAVIT OF PHILIP MOHTADI, AFFIRMED BEFORE ME
THIS 10" DAY OF SEPTEMBER, 2018.

) A

A Commissioner for taking Affidavits, etc.

FH AN MW‘VL
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Irving, Shawn
R #
From: Cobb, Evan <evan.cobb@nortonrosefulbright.com>
Sent: Wednesday, August 15, 2018 5:06 PM
To: - D.J. Miller
Cc: ' Dacks, Jeremy; Irving, Shawn; Merskey, Alan; Pasparakis, Orestes; Gauthier, Virginie;
Watson, Greg; Bishop, Paul
Subject: Newmarket - Option Agreement
D.J,

Pursuant to the Option Agreement, if Sears Canada and Oxford are not able to agree on the Current Value of the property
within ten days after receipt of the appraisal reports, the parties are to appoint a single arbitrator under Section 12(d)(ii).

We write to advise that Sears Canada proposes Justice Farley to act as arbitrator in the event an agreement on Current
Value is not reached within the ten days set out in the Option Agreement.

Regards,

Evan Cobb
Partner

Norton Rose Fulbright Canada LLP/S.ENCRL. sl
Royal Bank Plaza, South Tower, Suite 3800
200 Bay Street, P.O. Box 84, Toronto, ON M5J 274 Canada

T +1416.216.1929 | F: +1 416.216.3930
evan.cobb@nortonrosefulbright.com

NORTON ROSE FULBRIGHT

Law around the world
nortenrosefulbright.com

CONFIDENTIALITY NOTICE: This email is confidential and may be privileged. If you are not the intended recipient please notify the sender immediately and delete it.



IN THE MATTER OF the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C¥36, as amended

Court File No: CV-17-11846-00CL

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SEARS CANADA INC,, CORBEIL ELECTRIQUE INC., S.L.H. TRANSPORT
INC., THE CUT INC., SEARS CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM TRADING AND

SOURCING CO

RP., SEARS FLOOR COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA INC., 1592580
ONTARIO LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC,, 168886 CANADA INC., AND 3339611 CANADA INC.

Applicants

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

Proceeding commenced at Toronto

AFFIDAVIT OF PHILIP MOHTADI

OSLER, HOSKIN & HARCOURT, LLP
P.O. Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Marc Wasserman LSUC# 44066M
Tel: 416.862.4908

Tracy Sandler LSUC# 32443N
Tel: 416.862.5890

Jeremy Dacks LSUC# 41851R
Tel: 416.862.4923

Shawn Irving LSUC# 50035U
Tel: 416.862.5949
Fax: 416.862.6666

Lawyers for the Applicants

TET



Court File No

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SEARS CANADA INC,, et al.

.. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Proceeding commenced at TORONTO

NOTICE OF CROSS-MOTION
(Returnable September 20, 2018)

MOTION RECORD OF THE APPLICANTS

OSLER, HOSKIN & HARCOURT, LLP
P.O. Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Marc Wasserman LSO# 44066M

Tel: (416) 862-4908

Tracy Sandler  LSO# 32443N
Tel: (416) 862-5890
Jeremy Dacks LSO# 41851R
Tel: (416) 862-4923
Shawn Irving LSO# 50035U

Tel: (416) 862-5949

Fax: (416) 862-6666

Lawyers for the Applicants

NORTON ROSE FULBRIGHT
CANADA LLP

Royal Bank Plaza, South Tower
Suite 3800, 200 Bay Street
Toronto, Ontario M5J 274

Orestes Pasparakis, LSO#: 36851T
Tel: (416)216-4815

Virginie Gauthier, LSO#: 41097D
Tel: (416)216-4853

Alan Merskey, LSO#: 413771

Tel: (416)216-4805

Evan Cobb, LSO#: 55787N

Tel: (416)216-1929

Lawyers for the Monitor





